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ABSTRACT 

This hearing addressed Senate Bill 1384, which deals 
with the copyright issue and seeks to alter the 5-to-4 decision of 
the Supreme Court of the United States in the Mills Music case. The 
question under consideration is whether the law should be made 
explicit to the effect that the class of intended beneficiaries of 
all royalties under the termination rights provisions consists 
exclusively of authors and their heirs (and the other statutory 
renewal claimants), and that the class of intended beneficiaries of 
the derivative works exceptions consists exclusively of those who 
create derivative works, or whether the status quo should be allowed 
to remain so that a substantial shield against termination is granted 
to those primary publishers who, under assignments from the author, 
themselves authorize the preparation of derivative works. Statements 
and testimony from the following individuals are presented: (1) 
Howard L. Barman, U.S. Representative, California; (2) Barbara 
Ringer, former Register of Copyrights; (3) Dean Kay, executive vice 
president and general manager, Welk Music Group; (4) Michael S. 
Oberman, counsel, of Kramer, Levin, Nessen, Kamin & Frankel; (5) 
Irwin Karp, counsel, the Authors League of America, Inc.; and (6) 
George David Weiss, president, Songwriters Guild of America. Two 
appendices contain a letter to Senator Charles McC. Mathias, Jr., 
from Richard Colby, attorney, November 20, 1985, and a letter to 
Senator Arlen Specter, from Burton L. Litwin, vice president, Belwin 
Mills Publishing Corp., December 10, 1985. (KM) 
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COPYRIGHT HOLDER PROTECTION ACT 



WEDNESDAY, NOVEMBER 20, 1985 

U.S. Senate, 
Subcommittee on Patents, 
Copyrights and Trademarks, 
Committee on the Judiciary, 

Washington, DC 

The subcommittee met, pursuant to notice, at 10:04 a.m., in room 
SD-226, Dirksen Senate Office Building, Hon. Arlen Specter presid- 
ing. 

Staff present: Steven J. Metalitz, staff director and acting chief 
counsel; Kenneth E. Mannella, counsel; Pamela S. Batstone, chief 
clerk; and Neal S. Manne, chief counsel (Subcommittee on Juvenile 
Justice). 

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR 
FROM THE STATE OF PENNSYLVANIA 

Senator Specter. Good morning, ladies and gentlemen. The hear- 
ing will commence. With the authorization of the subcommittee 
chairman, Senator Mathias, the Subcommitee on Patents, Copy- 
rights and Trademarks of the Committee on the Judiciary will pro- 
ceed with this hearing on Senate bill 1384, which deals with the 
copyright issue and seeks to alter the 5-to*4 decision of the Su- 
preme Court of the United States in the Mills Music case. 

This is a matter of great importance to those in the field. It is 
my preliminary thought that the Supreme Court decision was not 
sound and that, as a matter of legislative intent, it is appropriate 
to have Senate bill 1384 clarify the intent of the Congress, which 
would have the effect of reversing the Supreme Court decision. 

Before coming to a final judgment on the matter, it seems appro- 
priate to me that we proceed with the hearing and an inquiry into 
all facets of the matter, and for that objective, we have scheduled 
this hearing this morning, and we shall proceed at this time 

[A copy of S. 1384 follows:] 

(l) 



99th CONGRESS 
ibt Session 



S. 1384 



To amend the Copyright Act of 1976 to clarify the operation of the derivative 
works exception. 



IN THE SENATE OF THE UNITED STATES 

Junb 27 (legislative day, June 26), 1985 
Mr. Spbctbb introduced the following bill; which was read twice and referred to 
the Committee on the Judiciary 



A BILL 

To amend the Copyright Act of 1976 to clarify the operation of 
the derivative works exception. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Copyright Holder Protec- 

4 tion Act of 1985". 

5 Sec. 2. Section 304(c)(6) of the Copyright Act of 1976 

6 (17 TLS.C. 304(c)) is amended by adding at the end thereof 

7 the following: 

8 "(7) Notwithstanding any other provision of law, 

9 where an author or his successor, as defined in subsec- 
10 tion (c)(2), has exercised a right of termination pursu- 



Senator Specter. I would like to recognize a distinguished 
Member of Congress, the Honorable Howard L. Berman, U.S. 
House of Representatives, from the 26th District of California. 

Congressman Berman, we welcome your leadership on this im- 
portant issue and look forward to your testimony. 

STATEMENT OF HON. HOWARD L. BERMAN, A U.S. 
REPRESENTATIVE FROM THE STATE OF CALIFORNIA 

Mr. Berman. Thank you very much, Mr. Chairman. 

I want to say how much I appreciate Senator Mathias setting 
this hearing and your legislative effort in this area. I think it is an 
important issue for the community that is affected by the Mills 
Music case, and I commend you and the subcommittee for conduct- 
ing these hearings. 

I am in support of the legislation to amend the Copyright Act of 
1976 in order to clarify the intent of Congress when it adopted the 
"derivative works exception" to the termination provisions of sec- 
tions 203 and 304 of the Copyright Act. 

I approach this rnatter with great seriousness. When Congress 
legislates in the area of copyright, we are exercising a responsibil- 
ity explicitly charged to us by the Founding Fathers in the Consti- 
tution. Equally important, I well understand the years of painstak- 
ing effort and compromise that produced the landmark Copyright 
Act of 1976. 

It is for those very reasons that I introduced H.R. 3163. In Janu- 
ary of this year, as you indicated in your opening statement, the 
Supreme Court, in a closely divided 5-4 decision, in my opinion 
misconstrued the intent of Congress with respect to a key provision 
of the act and thereby deprived songwriters, authors, and other art- 
ists of important benefits Congress meant them to have. 

Frankly, as the members of this subcommittee are well aware, it 
takes a fair degree of patience to master the intricacies of copy- 
right law. But as you also well appreciate, the consequences of 
copyright legislation and its interpretation by the Supreme Court 
are serious indeed for the livelihoods of the tens of thousands of 
creative artists whose works are protected by copyright. 

I introduced H.R. 3163 to remedy an injustice effected by the Su- 
preme Court. H.R. 3163 in the House has been referred to the 
House Subcommittee on Courts, Civil Liberties, and the Adminis- 
tration of Justice, on which I serve, and where I am working to 
ensure the bill's speedy consideration. In fact, I am hopeful that 
that subcommittee will be holding hearings on this issue and on 
my legislation soon after we come back in late January or early 
February. 

Your bill, Mr. Chairman, takes a different approach to rectifying 
this judicial misconstruction, but both bills share the same objec- 
tive. And I am delighted that two highly respected former Regis- 
ters of Copyright, Barbara Ringer and David Ladd, support the po- 
sition taken by you and me with regard to both congressional 
intent in the 1976 act and the appropriate copyright policy. 

I join with you in urging the subcommittee and the Congress to 
promptly pass legislation to restore to the creators who enrich our 



cultural life the benefits we meant for them to have under our 
copyright laws. 

In the Supreme Court decision, Mills Music, the Court interpret- 
ed the "derivative works exception" to the "termination of transfer 
and licenses" provision of section 304(C). Section 304 extended the 
duration of subsisting copyrights from 56 to 75 years, but it also 
gave authors or certain of their heirs the right to terminate any of 
the author's grants of rights and to reclaim full copyright owner- 
ship during the 19-year extension of the term. In so doing, Congress 
determined that authors who struck unremunerative bargains with 
their publishers when their works were in their infancy should 
have tne opportunity to renegotiate their old contracts. 

However, Congress crafted the "derivative works exception" to 
carve out a right of continued utilization of derivative works- 
motion pictures, sound recordings. The "derivative works excep- 
tion" was designed, it is generally agreed, to protect the owners of 
such derivative works from having to renegotiate their rights and 
thereby to protect the public's interest, which is in having contin- 
ued enjoyment of those derivative works. 

When an author or his or her heirs exercises this terminate 
right, the copyright reverts from the publisher to the persons filing 
the termination, but the privilege of utilizing the derivative works 
is retained by the producer, manufacturer, or distributor, as the 
case may be, of the derivative work. 

The question addressed by the Court in Mills Music was to whom 
the owners of the derivative worK must pay royalties. The amount 
of royalties is not in question. That amount is provided for in their 
licenses. Five members of the Supreme Court held that the publish- 
er was still entitled to its share of the royalties; four members 
strenuously dissented that such a conclusion would render mean- 
ingless the termination right granted by the 1976 act and that, in- 
stead, all royalties should go to the author or his heirs. 

Justice White's dissent deserves special consideration because of 
its clear explanation of the policy questions at stake, but I know 
that you have a number of witnesses who are far more expert on 
this issue than I, so I will not take the committee's time to quote 
from Justice White's dissent, but I do think it is worthy of particu- 
lar focus. 

Shortly after the Mills Music decision, no less an authority than 
Barbara Ringer, Register of Copyrights at the time of the drafting 
and enactment of the Copyright Act of 1976, voiced her dismay at 
the Mills Music decision, Since Ms, Ringer is going to be a witness 
at this hearing today, I will not be so presumptuous as to quote 
from her earlier statements on the subject, but I think her position 
at that time and her respect in this field is entitled to considerable 
weight on the question of the original intent of Congress in making 
those changes. 

While the Mills Music decision addressed only section 304 of the 
Copyright Act, I think it is critically important to note that a 
second provision of that act, section 203, is also subject to the iden- 
tical "derivative works exception" construed by the Court in Mills, 

Section 203 establishes that authors and their heirs may termi- 
nate grants made after January 1, 1978, at the end of a prescribed 
period of years, subject to the "derivative works exception." The 
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PnzTkitn Statement or Hon. Howard L. Buiman, a US. Refamntatiav* From 

THt Stats or California 

Mr. Chairman* I am here today to support legislation to amend the Copyright Act 
of 1976, in order to clarify the intent of Congrats when it adopted the derivative 
works exception" to the termination provisions of sections 203 and 304 of the Copy- 
right Act. 

I approach this matter with groat seriousness. When Congress legislates in the 
area or copyright, we are exercising a responsibility explicitly charged to us by the 
Founding Fathers in the Constitution. Equally important, I well understand the 
years of painstaking effort and compromise that produced the landmark Copyright 
Act of 1976. 

It is for those very reasons that 1 introduced H.R. 3163. In January of this year, 
the Supreme Court in a closely divided 6-4 decision misconstrued the Intent of Con* 
greas with respect to a key provision of the Act, and thereby deprived songwriters, 
authors, and other artists of Important benefits Congress meant them to have. 

Frankly, as the members of this subcommittee are well aware, it takes a fair 
degree of patience to master the Intricacies of copyright law. But as you also well 
appreciate, the consequences of copyright legislation and its interpretation by the 
Supreme Court are serious indeed for the livelihoods of the tens of thousands of cre- 
ative artists whose works are protected by copyright 

I introduced H.R. 3163 to remedy an injustice effected by the Supreme Court HJl 
3163 has been referred to the House Subcommittee on Courts, Civil Liberties, and 
the Administration of Justice, on which I serve, and where I am working to ensure 
the bill's speedy consideration. 

Senator Specter's bill, S. 1384, takes a different approach to rectifying this Judicial 
misconstruction, but both bills share the same objective. I am delighted that two 
highly respected former Registers of Copyright, Barbara Ringer and David Ladd, 
support the position taken by Senator Specter and myself with regard to both con- 
gressional intent in the 1976 act and appropriate copyright policy. I Join Senator 
Specter in urging this subcommittee and the Congress to promptly pass legislation 
to restore to the creators who enrich our cultural life the benefits we meant for 
them to have under our copyright laws. 

THE KILLS MUSIC DVCX8IOM 

In the Supreme Court decision to which I refer, Mill* hiu$ic Inc. v. Snyder, 105 
S.Ct. 638 (1985), the Court interpreted the "derivative works exception" to the "ter- 
mination of transfer and licenses" provision in section 304(c). Section 304 extended 
the duration of subsisting copyrights from 56 to 75 years, but also gave authors or 
certain of their heirs the right to terminate any of the author's grants of rights and 
to reclaim full copyright ownership during the 19-year extension of the term, In so 
doing, Congress determined that authors who struck un remunerative bargains with 
publishers when their works were In their infancy should have the opportunity to 
renegotiate their old contracts. 

However, Congress crafted the derivative works exception to carve out a right of 
continued utilization of derivative works, such as motion pictures and sound record- 
ings. The derivative works exception was designed. It is commonly amed, to protect 
the owners of such derivative works from having to renegotiate their rights, and 
thereby to protect the public which, after all, has an Interest in the continued enjoy- 
ment of the derivative works. 

When an author or his heirs exercise this termination right, the copyright reverts 
from the publisher to the perrons filing the termination, but the privilege of utiliz- 
ing derivative works is retained by the producer, manufacturer, or distributor— as 
the case may be— of the derivative work. The question addressed by the Court in 
Mills Musk was to whom the owners of the derivative work must pay royalties The 
amount of royalties is not in question; that amount is provided for In their licenses. 
Five members of the Supreme Court held that the publisher was still entitled to its 
share of the royalties; tour members strenuously dissented that such a conclusion 
would render meaningless the termination right granted by the 1976 act, and that 
instead, all royalties should go to the author or his heirs. 

Justice White's dissent boars quoting because of Its clear explanation of the policy 
questions at stake: 

"The derivative works clause reflects an Accommodation between two competing 
concerns: that of providing compensation to authors, and that of promoting public 
access to derivative works. The majority apparently concludes that Its Interpreta- 
tion of the Exception doos Justice to both of these concerns. Dut to promote public 
access to existing derivative works, it Is necessary to go no further than to allow the 
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owners of these works to continue to disseminate them. The rights of middlemen to 
receive royalties under terminated grants do not enter into the balunce; regardless 
of who receives the royalties, the owner of the derivative work may continue to pay 
the same rate, and public access to the work will be unimpeded. 

"By going further than necessary to effect the goal of promoting access to the 
arts, the majority frustrates the congressional purpose of compensating authors 
who, when their works were in their infancy, struck unremunerative bargains." 

Shortly after the Mills Music decision, no less an authority than Barbara Ringer, 
Register of Copyrights at the time of the drafting and enactment of the Copyright 
Act of 1976, voiced her dismay at the Mills Music decision. In testimony before this 
Subcommittee, Ms. Ringer stated that "The Mills case is not whnt Congress intend- 
ed, and ... it represents a windfall for publishers at the expense of authors and 
their families." Pointing out that she drafted the provision in question, Ms. Ringer 
asserted that "The Supreme Court decision seriously undercuts what Congress in- 
tended and deprives authors of benefits that are rightfully theirs." 

While the Mills Music decision addressed only section 304 of the Copyright Act, it 
is critically important to note that a second provision of the act, section 203, is also 
subject to the identical "derivative works exception" construed by the Court in 
Mills. Section 203 establishes that authors and their heirs may terminate grants 
made after January 1, 1978, at the end of a prescribed period of years, subject to the 
derivative works exception. My bill clarifies the "derivative works exception" in 
both sections 304 and 203. For Congress to address only section 304 would mean, as 
Ms. Ringer has noted, that the impact of the Supreme Court's erroneous decision 
will continue into the indefinite future, a result I assume we would wish to avoid. 



Because of the complexity of the arrangements involved in creating and distribut- 
ing a motion picture, 1 want to be perfectly clear in explaining what is and is not 
intended by this effort to overturn the result reached in Mills Music. 

The consequences of H.R. 3163 are as follows with regard to extant motion pic- 
tures. When an author of a novel terminates the grant of motion picture rights, the 
distributor is not required to pay to the authors monies payable under the distribu- 
tion agreement. Any and all agreements running between the producer and the dis- 
tributor, director, screenplay writer, actors, and profit participants, and the numer- 
ous license agreements relating to television exhibition, theatrical exhibition and 
other exploitation of the motion picture, pertain to the derivative work, and nothing 
in H.R. 3163 would disturb those arrangements. Because the motion picture is a de- 
rivativp work not subject to termination, there can be no termination of the agree- 
ments between the copyright proprietor of the motion picture and any other parties 
relating to the exploitation of that motion picture. 

The only instrument which can be terminated 'is the license from the author to 
the motion picture producer of the underlying work. By exercising that right when 
he becomes eligible to do so under the terms of section 203(a) (3) or section 304(c) (3), 
the author would gain the ability to re license another producer to make a motion 
picture of the same novel — bearing in mind that the author would acquire this abili- 
ty only after the passage of the many years specified in sections 203 and 304. 



I am delighted to support legislation to overturn the Mills Music decision. Ameri- 
ca's songwriters and authors have created a multitude of works that enrich our 
lives. In addressing ourselves to copyright legislation, it is important that we bear in 
mind that the consequences of our actions are just as important, if not more so, to 
the small, journeyman writers, the creators of the less-than-blockbuster hits, as they 
are for those relative few who have achieved great financial success and public ac 
claim. In this case, we extended important benefits to creators in 1976 only to see 
those benefits snatched away bv the Supreme Court's faulty interpretation of our 
intent. In measuring the harm done, and the urgency of remedial action, I hope that 
we will remember that the Mills Music issue dramatically affects the livelihoods of 
the thousands of individuals who are the lifeblood of our creative community. 

I want to thank Senator Mathias for the opportunity to address the subcommit- 
tee, and I urge the subcommittee to take action to remedy this clear and unfortu- 
nate injustice. 

Senator Specter. Thank you very much, Congressman Berman. 



CONSEQUENCES FOR THE MOTION PICTURE INDUSTRY 



CONCLUSION 




I believe that you would agree with me that the thrust of H.R. 
3163 und Senate bill 1384 are the same, and we can work out thn 
draftsmanship without any difficulty? 

Mr. Beuman. Verv much so. I think they are both intended to do 
exactly the same thing. Sort of on separate tracks, we both decided 
to try— you, initially— and we, without actually knowing about 
your bill at the time— attempted to rectify what we felt was the 
misinterpretation. We have slightly different approaches, but I 
think they can be easily reconciled. 

Senator Specter. TIiuhk you very much, Congressman Berman. 
We very much appreciate your coming over to testify today. 

Mr. Beuman. Thank you. Mr. Chairman. 

Senator Specter. Is Mr. Ralph Oman here at the moment? 

[No response.] 

Senator Specter. We had heard he might be a httle late, so we 
will proceed at this time. 
[Mr. Oman submitted the following statements:] 
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Statement of Ralph Oman 

register of copyrights ano 
assistant librarian for copyright services 



Mr, Chairman and members of the Subcommittee, thank you for the 
opportunity to appear here today. My colleagues and I In the Copyright Office 
have studied the sparse legislative history of the termination clause of the 
1976 Act, and we have concluded that the Specter bill Is consistent with 
congressional sentiment during the reform process. So the Copyright Office 
weighs In In support of the goals of S, 1384, even though we might have some 
suggestions for Improving It, As you know, I've come directly from testifying 
on the House side, so If any references to satellite dishes creep Into my 
testimony, please bear with me, 

I am accompanied today by Dorothy Schrader, the General Counsel of the 
Copyright Office, and Marilyn Kretslnger, a Senior Attorney on the General 
Counsel's staff. 

The bill addresses Important Issues, and 1n theory millions of dollars 
ride on the outcome, if the bill passes It may well change dramatically the 
way authors and publishers do business. And these changes might not 
necessarily all be In the long-term Interests of authors. But on balance, the 
bill will restore to authors In a very narrow area of the law some of the 
bargaining power Congress thought It was giving them back In 1976, 

The 1976 Act Is In many ways a pro-authors' rights document: It gave 
authors rights they never had before; It extended the length of the life of 
the author's copyright by many years; and, for the first time It made juke box 
operators and cable television companies pay the authors for using their 
works. 

Another of the rights the '76 Act gave authors and their families was 
the right to recapture their copyrights, which they might have negotiated away 
when they were young and foolish or when they were struggling artists with no 
bargaining power, and they had to accept a publisher's "Take It or leave it" 
offer. The '76 Act allows this recapture by letting the author terminate at 
certain specific times any contract transferring his or her rights In the work 
— to a publisher, to an agent, or to a friend. 
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, won't get into the details of the provision. I'm sure that the 
earlier witnesses have already done so. 

The question wo get Into today relates to a specific exception to these 
new recapture rules. We Know It as the derivative work exception. A 
derivative work 1s a work based on an earlier work In the sane or another 
me d,um - a movie based on a novel. Hke Gone Wlth.thejjlnd; or a Broadway 
musical based on a play, like Hello DgU * CW»» °™* tei these W ° rkS fr0m 
the recapture provision to prevent hardship. 

The situation we face 1s this: the author assigns his rights to a 
publisher, including the right to make or authorize others to make derivative 
works. In return for this arrangement, the author may get a lump sum payment, 
say $20,000. or a smaller amount In return for a share of future royalties, 
in turn, the publisher makes a derivative work or sells someone else the right 
to make a derivative work. And that fee. or royalty. 1s paid to the 
publisher. That royalty may be paid on a continuing basis, rather than a lump 
sum. The author may not get a dim. simplifying this for the sake of 

clarity.) Many years later, the author 1s free to terminate the publisher's 
assignment, and the author or heirs can get back the copyright - except for 
the derivative works. The owner of the rights In the derivative work can 
continue to use the work under the terms of the original contract. All the 
derivative work owner has to do 1s continue to royalties under the 
contract with the publisher. And that brings us to t estlon raised by the 
Specter bill and the Supreme Court decision who should get the royalty? 

S.1384 would amend the derivative works exception by spec<*y'r»9 that 
"any right to royalties from the derivative work shall revert to the person 
exercising the termination right." 

Congress wrestled with these termination-recapture provisions for a long 
time In an attempt to balance the Interests of Individual authors and their 
transferees In a fairer way than the renewal provision of the old Copyright 
law. The derivative works exception of the 1976 Act does not specify how 
these royalties are to be disbursed; It only specifies that "a derivative work 
prepared earlier may continue to be utilized under the conditions of the 
terminated grant." In the Mills Music case the author's heirs terminated the 
publisher's grant and recaptured the rights during the extended term. But 
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the record company wont on using the derivative work and paying, royalties to 
the publisher under his contracts So the Issue was joined: who should 
receive the royalties from recordings licensed by the music publisher under 
the grant from the author. The Supreme Court heUI that the royalties for 
continued use of a derivative work should be disbursed under the terms of the 
original contract between the author and the publisher. Or, simply stated, 
all royalties did not revert back to the original author along with the other 
rights; the author got a 50 percent split, 1n accordance with the terms of the 
contract. 

The question before the Senate today 1s how to resolve a dispute between 
two classes of copyright proprietors; authors and publishers. 

As I've already said, evidence of congressional Intent on this narrow 
Issue 1s very sparse. The most that can be said Is that Congress wanted the 
authors to benefit from the windfall nineteen-year Increase 1n the life of 
existing copyrights. Congress wanted to stimulate creativity, and It seems 
more likely that Congress wanted this windfall to go to the authors and not to 
the publisher. It seems to me that the burden of showing the unfairness of 
the proposed legislation should rest with the publisher. 

In enacting the termination clause, Congress wanted to give authors more 
money for their works that turned out to be popular and long-lived. Congress 
gave them the chance to get a better deal than they did early 1n their careers 
when they were untested and unknown. So a bill that achieves the goal of 
S.1384 seems on balance an appropriate way to carry out the Intent of Congress 
in balancing the equities between authors and the publishers. 

Congress will also have to look at the constitutional Issues raised by 
the bill, especially in terms of impact on existing property rights. That 1s 
not an area of expertise 1n the Copyright Office. If you . find no 
constitutional impediment, the Copyright Office would support the principle of 
S.1384. I would suggest several refinements. I think the derivative works 
exception of both the provision terminating subsisting copyrights in Chapter 3 
and the provision terminating post January 1, 1978, copyrights 1n Chapter 2 
should be amended. Direct amendment of the clause containing the exception 



seems preferable to Indirect amendment as you do in S. 1384. Tl* latter 
approach could trigger a new round of litigation to tlarify /our 




"clarlf lotion." Thu bill should aMo fo« wonltnl to wisurti that thti royalties 
yo to the person I n whom thu rt»vort<nl r I yh t % vest . This iwsnn may bo 
different than thu porson exercising the termination rhjht. 

Tho Copyright Office Is preparm! to nolo you work out those <l«talls. 

Thank you. Ms. Schrader, Ms. Krotsl nyor and I will bi» pleaSmi to 
respond to any questions. 



Prepared Statement ov Ralph Oman 

register of copyrights and 
assistant librarian for copyright services 



Mr, Chal rman and members of the Subr.omml ttee I appreciate the 
opportunity to appear here today and testify 1n support of the principle of 
S. 1384, the "Copyright Holder Protection Act of 1985." This bill would amend 
17 U.S.C. §304(c), the termination-reversion provision of the Copyright Act, 
to provide that "any right to royalties from the utilization of the derivative 
work shall revert to the person exercising the termination right," 

The termination provisions are the result of considerable compromises 
that attempted to ba ance the interests of 1nd1 vldual authors and their 
transferees 1n a fairer way than the renewal provision of the former Act. 
Basically, the termination right was given authors In order to give them the 
benefit of a long-l1v?d copyright that they might have osslgned to a grantee 
for less than Its worth at a time when the grantee had a more favorable 
bargalnl ng position. The derivative works exception to the termination 
provlslon(s) was designed to protect those creators of derivative works who 
had used the underlying copyrighted work to create a new work at considerable 
expense. 

The exception of the current Act does not specify how royalties are to 
be disbursed; 1t only specifies that "a derivative work prepared earlier may 
continue to be ut1H2ed under the conditions of the terminated grant." At 
Issue 1n the Mills Music litigation was who should receive the royalties from 
recordings licensed by "the music publisher under a grant from the author. 
Ultimately the Supreme Court held that the royalties for continued 
utilization of a derivative work should continue to be disbursed under the 
agreement that existed between the author and the publisher prior to the 
author's termination of the grant pursuant to 17 U.S.C. §304(c). 

The extension of subsisting copyright created a windfall continued 
copyright protection and profits for a popular work. 

Evidence of congressional Intent on this narrow issue 1s very sparse. 
The most that can be said 1s that Congress wanted the authors to benefit from 
the nineteen year extension of the term for subsisting copyrights. in 
consonance with the underlying purpose of copyright, to stimulate creativity, 
1t 1s more likely that Congress Intended this windfall as a reward to the 
author Instead of the publisher. The burden of showing the unfairness of the 
proposed legislation should rest with the publisher. 
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Mr. Chairman and member* of the Subcommittee I appreciate thtf 
opportunity to appoar hero today and teitlfy 1n tupport of thu principle of 
S, |384, the "Copyright Holder Protection Act of 1'JHV ThU bill would around 
17 U.S.C. 5304(c)(6) the derivative works exception to the termination- 
reversion provlilon of thu Copyright Act, title W U.S.C., by adding a now 
subsection (7) that clarifies the operation of this exception! 

A bill In the ether body, M,R, 3163, would amend both the 
derivative works exception found In \f U,5,C. §203 and the one In 
§304(c)(6)(A). 



INTRODUCTION 

The 1976 Copyright Act contains a "recapture of rights" provision 
that permits the termination of transfers and licenses executed by the author 
on or after January 1, 1978, and reversion to the author or heirs, under the 
conditions set out In 17 U.S.C. §203. The renewal provision of the prior 
law J/ was retained for subsisting copyrights but 1f the copyright Is properly 
renewed, the renewal term Is extended for nineteen years §304(b), and section 
304(c) permits the termination of transfers and licenses executed by the 
author or a statutory successor and reversion under the conditions stated. 

The conditions that must be met for termination of a grant under 
§203 and those that must be met under §304, although very similar, differ to 
some extent because of the constraints of the 1909 Act»s renewal provision; 
however, both §203 and §304 contain an Identical derivative works H exception 
to the termination-reversion provisions, §203(b)(l); §304(c)(6)(A). This 



U Section 24 of the 1909 Copyright Act gave the author of a work copyright 
protection for a maximum period of 56 years an Initial 28 year term and a 
renewal term of 28 years. Under the 1976 Act works created after January 1 
1978, may b e protected for the life of the author plus fifty years. 17 U.S.C. 
§302(a), 

D A "derivative work" Is defined In 17 U.S.C. §101 as "a work based upon 
one or more preexisting works, such as a translation, musical arrangement, 
dramatization, flcUonallzatlon, motion picture version, sound recording art 
reproduction, abridgement, condensation, or any other form In which a work may 
be recast, transformed, or adapted...." « * j 
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AKCttptton becam* a P*rt of thu terminal ton urovUloni in order to protect 

thou enlgnues who had ftlroaily pr*»pArecl derivative work* before the copyrlunt 

owner terminate a grant of rlohts under W U.b.C, $?03(b)U) or $1Q4(c). The 

reversion of rights In hath cases 1* subject to the following limitation! 

A derivative work prepared uoUer Authority of the 

grant before Hi termination my continue to be 

ut 11 lied under the term* of the grant iflwr Its 

termination, but this privilege does not extend to the 
preparation after the termination of other derivative 

work! baled upon the copyrighted work covered by the 
terminated grant. 

17 U.S.C. §203(b)(l); §304(c)(6)(A). 

In January of th Is year, the Supreme Court ruled on a case 
questioning the proper disbursement of royalties for derivative works that 
•continue to be utilized under the terms of the grant after Its 
termination." 3/ The exception Itself docs not say anything about the payment 
of royalties, but the Court carefully examined the statutory language and the 
legislative history before deciding that the petitioner, a music publisher, 
was entitled to share In the royalties generated by the continued utilization 
of derivative works, sound recordings, that the publishers had licensed before 
the composer's heirs terminated the grant under 17 U.S.C. §304(c). Thirteen 
judges looked at this case; six of them « five Supreme Court Justices and the 
district court judge — felt that the disbursement of royalties should be 
governed by the author's contract with the music publisher, and seven four 
Supreme Court Justices and three judges for the Court of Appeals for the 
Second Circuit — felt all of the royalties should revert to the author. 

The decision has been criticized by authors and composers and by 
Barbara Ringer, former Register of Copyrights, in an appearance before this 
Subcommittee on April 17, 1985. On June 27, 1985. Senator Specter Introduced 
S.1384, a bill that adds a new subsection to §304 which specifically provides 
that "any right to royalties from the utilization of the derivative work shall 
revert to the person exercising the termination right." 

This question of how royalties should be divided under the 
derivative works exception Is a technical one Involving the balancing of 



3/ Hills Music Inc. v. Snyder, 105 S.Ct. 638 (1985) 



20 



Ifl 

•WllM belwaen t wo type* of copyright proprietor*! the compin or Author 
of the origin*) work am| the publisher m other illuminator *hn gr#ntt<1 
right* to that work ami tuhte<|M0M| ly lkenteil derivative wurkt, lhe inception 
r% In 4 provision which, tlnre It involve* MMMtqry restraint* on 
transfer of property 4ml on freedom of cunt r Act, required considerable 
comj»romUe In order to reconcile oppotinj view*. I he compromise wa< reached, 
moreover, at part of reviving the larger K*ue% ofi ilur« Hon of cupy rl ght 1 
recapture of the copyright by the author and hi* or her heirs, either through 
4 renewal provision or other revertlon mechanism, anil If so, under what term*, 
conditions, ami procedures could recapture occur. 

I. llACKGROUhU TO CONlKOVlKS' OVfH Dt H I VA T I V t WORK KOtALT ICS 

A . Lt* 9 is 1 j 1 1 v t M U 1 0 r^y o f _ Per j_va t|v e W or k_C x cep 1 1 0 n 

1. Rpylsjo n, ^ Per t od 1961-1965. Host of the discussion 
concerning the derivative work exception occurred during this period. The 
backdrop for the discussion was the debate regarding one of the crucial Issues 
of any copyright law; how long should copyright protection endure? Under the 
Act of 1909 then In effect, copyright endured for 28 years from publication or 
registration as an unpublished work. The right ended at that point unless the 
copyright was renewed timely (that Is, a renewal registration made In the 
Copyright Office within the 28th year of the first term). One of the major 
revision issues therefore was whether the 56-year maximum term should be 
extended; subsidiary, but equally Important Issues were whether there should 
be a single term of copyright, and, If so, would the author who sold his or 
her copyright be able to recapture the copyright, notwithstanding any contract 
to the contrary. In the context of this debate, derivative work users argued 
that their Investments In new versions ( e.g. motion pictures of novels) 
prepared under license should not be Jeopardised or perhaps destroyed by 
reversion of all rights to the author or the author's heirs. 

The Register of Copyrights 1 Initial Report on the General Revision of 
the United States Copyright Law recommended a twenty year extension of the 
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renew*! ter* fur subsisting o»|>*r1tjhU *n,l noted fhd uettd to balance the 
IniuroUl Involve!! 



Wo hupeve thaftt would htt MUle juU I f Uat I on 
f or lengthening the term unless tne author or 
hit hair* were to receive some *»**n*»f H from H, 
At the Mi"* UM| the Interests of tMr 
aulunee* mull alio l>e cons Mured* 

W_thp aislgnee U q fr U j) * t_»rt t q f on \ i n up 
J* */ * n sfjT 91 * t CTi*_Ji r_a_ pi » T_u f 1i f s f * v enu e t o J K« 
autjfor^or ~X!±Iji?JL r JL" u 7T^^ TJJ^l 0 "? 
i^ C0 WL[j^» "e^woultl allow \hp 4%%{tjm*niT\Q 
7«ma!n Tn effect during the added ?Q year*, On 
ihp other hand, if the author or his heirs would 
otherwHe receive no benefit from the lengthened 
term, we would terminate the assignment at the 
end of the ?Ulh year of the renew*! i^rm, ev«n 
If It purported to convey ownership for the 
lenyth of the copyright 'and any extensions 
thereof* : the copyright for the remaining ?o 
year* would then revert to the author or hit 
heirs. */ 



Although the 1961 Report did not refer to in exception from t ho author's 
reversion right for derivative works , the reaction to the Register's 
recommendation* shows t h«t a major controversy hid arisen. The Motion Picture 
Association of America was disturbed that the Register's proposal for a 
reversionary provision provided for the termination of an assignment of 
renewal rights unless the assignee was ot>11qatc<j to pay royalties or a share 
of the revenue from the work to the author during the proposed 20-year 
extension. SJ Another commentator felt the proposed extension period was too 
short and irgued that any extension should revert to the author and his family 
and should t>e inalienable. £/ 

The 1963 preliminary draft bill had two sections that contained an 



Jj R epor t of the Re q 1 s t er of _ Copy r 1 qh it s or, the Genera 1 Re y 1 s 1 on o f t he 
Un 1 1 ecTTt a t e s "t opy r ig h { La w~ _ "Copy rf g ht Law~R e t v 1 is 1 on , B7 1 h "C on g . , 1st S e s s . 
57-58 (House Judiciary Com. Print "T9&~1) IfierclnaAer cited as 1961 Report], 
(emphasis added). 



y Discussion and Comment s on R epor t of the Register of C opy r 1 gh ts on t he, 
General "Revjsfon "of jhe_ U.S. Copyright law.^ Copyright Law PevVslon »_ Part"? ;' 
SBth Cong./ 1st sess. 36(M, (House JudrcUry Comm. Print , \9kl) thereinafter 
cited as Copyright Law Revision, Part 2], 



§/ JjU at 392 (John Schulman, Chairman of the American Patent Law 
Association Committee on Copyright), 




1H 



tlCfjttUH fur derivative WOf**t I) *»c*pt|im *** fuuml In ^ •ttgretlart 

of C^irUMi 5 u hiUling CopyrtQ'tU,' *nd in one *lt*r»ellvt (a §16 
Violation on Tremfer pf Copvrlyht O^n^r ^hlji, 1 * i/ Itia *«e*pU&fl fnuml In 



A »i*»rU*tU* work prepared under me authority 
uf 4 terminated trantfer fuy • de*plt* tuch 
t«rmt04t I o«, continue to t>« utlMjed under the 
Un»l of Mid tr«ntf*r; hpwevpr, th 1% privily 
vh*n npi a* tend to the jn*Mruj u f ulh*r 
derivative workt employing the Mark c^rtsd t»y 
th* terminated transfer. 2' 



lrte §lo eic*ptlon w4| elmou Identical. W 

Barbara Ringer, then the AnUtent KeglUer of Copyrights fur fidmlntng, 
enplelned the '*Oyround to the i*u alternative fur a t«r mlM«t Ion provision 
found In 4U. She observed that thlt termination provision wa\ b**ed on the 
Reqltter»t propotal, and that It hid proved to be "one of the two or three 
*ou controverttal recowendat lont In the entire Report/ Hi. Ringer tymmtd 
up the thro primary argu«*nti egalntt tuch a propoiel, other thin tht nature 
of copyright it property ind the Inviolability of contract*: (l) luthori are 
not In e week bargaining pot U Ion end need no iptclil protection; (?) uteri, 
tuch At motion picture producert encf book publlihert, contribute * greet deal 
to the succets of e work, mum* economic louet, *hould not lote tht Ir 
property, end cin*t recoup their Invettment In twenty yeirt; (3) the propotel 
would cloud the title of < number of copyrlghtt end m*ke them lest valuable. 



IS fj'tjljelnery Dreft for Wevlted U>S> Copyright lew and pltc ut tlont end 
Coyentt onl fre graft ^ Copy r JghtTiaw H»"y is! on, Pert T . (tfout e JuoH cTiry Co«e7 
Print 1964) [.hereinafter cited «t Copyright Liw Bevf/iion, Pert J], 



2/ Alternative A which provided for automatic termination efter 25 yeert 
contained the exemption. Alternative B permitted an author or hit 1*9*1 
representative or heirs to bring an action to terminate the transfer if the 
e**1gnee*t profits are 'strikingly disproportionate - to the share received by 
the author or his successors Id. at 15-16. 



Copyright Law Revision, Part 3, at 21. 



!£/ "As an exception to the provlslont of subsection (a), a derivative work 
prepared under the authority of a terminated transfer may, despite the 
reversion of rights, continue to be utilised under the terms of said transfer; 
however, this privilege shall not extend to the making of other derivative 
works employing the work covered by the terminated transfer." Id#at 16. 




*hi *Hu that Aum."* 1 ^"i 1 * urged iMt | lo«| fe»er*1o« l« 

**«'e «uth«rs U not fu«*1^e *a retake rapillut we* »HMk«f| 
Mnr* royAltM* to^H be 4 lueiliul $>4y»««nt *i>ld *«sre)y to AvaM l « rml n«( <Q«, 
In ard«r to *e*l in*** trtlld^, AHeiMAttie A elmtiMted the) \W 
uturthuttun criterion, Attended the yeMod i.i«fufe t*»iwi«At1un to twenty**!** 
yeirt, And Added 40 ■•cation t h *t M |» * f •* 1 1 t'»» u*t»*r of * *1«r W«l 1 v«* work 
to f<<nllf*u» to m*« It, 11/ 

lhete changes did out Af'P*At* either *ide, Nl of the criticise* 

fucuted on the lerwinAHun pfQvHlon(s) retner man lh* derivative wgrU 
t«(#pttor., AllernAtl** tt was censured at 4 provision t^*t wouM encour#ge 
Htlgatlu^ W W "4* l oo IndAflnlM. 11/ Q> the other Mnd. Alternative A 
wet described as pAt>rnA|Ullc I*/ and AS UWmy authors ^p«c Ml treatment it 
the eipenie of publishers who fared better under th* Mining law, 1?/ 

Several publishing repre**ntlt1vet uryed that Al*trn*t tvt A w#s unfair 
to publishers! 



The fruit* of the publisher's tuccessful 
enploltatlon during the ?*-ytir period will 
belong to other* indeed to al \ others, 
heceuW the 1 Icantee of the publUher retAln* 
Mi rights under subsection (b) of AUtrnetlve 
A, with the royiltttt resulting from the license 
presumably revving entirely to the Author, 
etc., under *ub»ection (a). !£/ 



Uf id. et 2/7-8. Alterretlve 8 wa* bAttd on An Article thAt was being 
considered by the FederAl Republic of G«n*Any, 

12/ Id. At 2/9-80 (Colby for Motion Picture Allocation of America (MPAA)), 
28iO"TTUngat, A/nerlcan Boon Publishers Council); (Wasserstrom, MAgAiInt 
Publishers Association). 

13/ Id. At 289 (SchulniAnh 



H/ et 292 (Vas*erstroei). 

IV See, e.g., Id. at 281-3 (HAnget); 283 (Abelet, Music Publishers 
Pr"otecTT7t Association, Inc.); 284-5 (Wettenberg); 319 (Abeles). Written 
comments were Also filed In which verlous publishers* groups And the MPAA 
opposed both Altermtl vei. See 341*2, 388, See alio a Further Olscusilon* end 
Counts on PreH»1nAry DrefTlor Jeilted I U.S. Copy p^rtAw, Copyrtght Law 
HevUTon." PArt 4 , Bflih Cong> Ses>. Z49-2S0; 3b J»bo4, (house Jud let Arj Coww. 
Print" 19Uj"lHe"re1n4fter Copyright lew Revision, Pert 4]. 

16/ Copyright tew Revision. Part 3, at 285; See also Abeles At 319. 




DO 

[ tut » .,'.»ciiUt ilf 41 IN 41 I f I f* ijl -if tt*J * K«cf » 1 -I , ut-Uf 

«* !" 

• lev ltii| lliiJ .'cfhillie ^>iih d*. e<*t h.i. *hnnl.| |.« mImicI * inter Muoe 
tl t <ei lit *ufO thUh tiiUjhl UjH «l| t'« t«U( Icl t .t the M»jM lu ii'itlttutf 
lHi 4 hijM-e «t tu» We ' i I M * 1 4f'» ■*h i'f - »ui • * iv«< h i« »t I tin 

I'Hluret, »Mth tlU H.»i>l»d M«d I >c||Mi «t( •jfcjt r*)eHbfe .if *i»*c!tri|««tj 

A( the i>e«t >t4>jtt IH l h «* i«t«ltli>'t (ilfofl , IriHtitt jr. u f trie 
rewmon full feMheii Ahtiiui i»« A the ^erU>v| «*» e»t emit J to Mtlrtf*fiva 
jtir* f t.ul t>it» ,it>r W*t I «e «tie|it 1 m< t e** ! " C .| t»4» It 4 1 1 7 the 

*>tttli»« »V ill I I ei|eM»M Sg!i4UtHi.j t wj, , f t yh. t > f uf 1* ^el *l t 

ter*tMtiuh |<y the author, r*t»f ctent «f| vet , or heir*, ana (bntttfled \nt 

%i*v JerW4lN» vori% enr|>lli)M, 1^ Co^chl* on the |*it>4 r«»UtM Mil l^iln 
t entered wither or not there \fuwlij he 4 termination pro*t*1on for *1lh*r 
Minting iup/n^nu ar copyright* th 4 t m 0 m t U ion Into telny *fter the 
W« went into tffecl. On Ihe *rtgl«> thete mwMH tt*rely repeat tnif not'lto** 
lh*t llfrjj/ m t j t*VrM h/ ivi'uOnj lMr»rU\. the nriiy rr'rfr'ur; ?o 

the derivative *orkv e*cq>tion (oftcr'ned *hl(n wu^ary ^ru^rutor* or user* 
inould b« entitled to It, Iher* *4) *o d » UoH »<?n yf hu* ri)/4ltt*% thould t>» 
thared. 

Section 20J (b)(1) of lh« l«H5 Mil Provided 4 derivative *or* eicrpttpn 
that t»M b4*tc*lljr lh* tat* 41 th*l found «h the l?6l bill «n«l thf preliminary 



li/ jd. « (W4ttrnbe'g). 

15/ Id. 4t 294; »»* also Copyrloht Lie* RevlUon Pari 4 jr Hi . ^ 



U ISS&f&Jjr 41 ^2^ (H4tt.nb.r9Ji at 163 (Nang.t); 
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IU It .UtM<J -»Jef t'<* U(4* mI U| 



«.7i 



# J*fl|lMt4 %^4* 1**1 »R» iulci i^utj JUgfc, 
JtjtllAj t'<4*« lit | fi^ »e>hluN pr^ft*, »i u |*J 



llit F M^l Is f *» « « | ♦ c • J | fee** 

f l«M t*tl tuH«jf«u 1* if* 41 fur tr»« hfU 
(i^Udiaii to 4ut*vjr*, 



tu»>;M«jM Milt l«tro«!^te4 l« buth f*o*,*«4 $t (ot^r*** * **u.*|„<r of 

**4rtMjt »«rt r«1a, t^t t*« U^u<^ of «l*r'Mt W« tort* rtitpUt" »it 
CN4n^t<J, AUhwMyH ttrtilrt $r. 4«4 **f# *?i?Q4«il li> fr««fi<*** pf n^U, 



Ji/ SupplnntMiry tiport of IN* B*gUt*r of CopfMgMt oa t*# U4n«r«t 

£?/ ]d. it l/O-J/J. 

U.I |d. it ?i. 

21/ Id. it 95. 
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the derivative works exception had made the proposal "tolerably 
palatable." !£' 

The House Report that accompanied H.R. 4347 summed up the reasoning and 
purpose behind §203: 

It was obvious at \.he 1965 hearings that » 
certain accommodation among t^e affected 
Interests had been achieved *1tii respect to the 
so-called "revers1on"problem dealt with 1n 
section 203. The history of that development 1s 
summarized fully and accurately 1n the 
Register's Supplementary Report, and the 
committee 1s aware of that history. 

After careful consideration, the committee 
has concluded that the reversionary provisions 
of the present section on copyright renewal (17 
U.S.C. sec. 24) should be eliminated, and that 
the proposed law should substitute for them a 
provision safeguarding authors against 
unremuneratlve transfers. A provision of this 
sort 1s needed because of the unequal bargaining 
position of authors, resulting 1n part from the 
Impossibility of determining a worlds value 
until 1t has been exploited. 

Section 203 of the amended bill reflects a 
practical compromise that will further the 
objectl ves of the copy r1 ght 1 aw wh1 1 e 
recognizing the problems and legitimate needs of 
all Interests Involved. The constructive spirit 
manifested by those who have contributed to this 
compromise reflects credit on all those 
responsible. • 

The committee believes that the framework 
and principal provisions of section 203 offer a 
workable solution to the "reversion" problem, 
and that their adoption would be 1n the public 
Interest. In Its general provisions the section 
attracted fairly wide support; and, while there 
was some opposition on principle, motion picture 
producers for their part Indicated that they 
could accept the compromise 1f 1t were not 
substantially changed to the disadvantage of 
their Industry. The committee has adopted some 
amendments 1n the details of section 203, which 
have required a substantial amount of 
redrafting, but the broad principles of the 
compromise have been retained. 26/ 



25/ Copyright Law Revision: Hearings on H .R. 4347. H.R. 4680. H«R. 6831, 
h7r. fittft Before &: colmiTtfee No. 3 of the House totm ittee on the Judiciary. 
B5tn Cong., 1st Sess. 10jb-5 (lflbb) (prep ared statement of the Motion Picture 
Association of America). 



26/ H.Rep. No. 2237, 89th Cong., 2d Sess. 119 (1966) (hereinafter, the 1966 
House Report). 
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The Conwlttee agreed with the Register's statement that arguments for 
granting a right of termination are even more persuasive under section 304 
than they are under section 203. 1Z/ 

In later hearings various amendments were proposed, but none of them 
elaborated on the Issue before us today. The Second Supplementary Report of 
the Register of Copyrights noted: 

Section 203 1s a compromise that attempts 
to balance the Interests of Individual authors 
and their transferees In a fairer way than the 
present renewal provision. The subject Is 
1 nherently compl ex , and the bargal nl ng over 
Individual provisions was very hard Indeed. The 
result 1s an extremely Intricate and difficult 
provision, but one that has appeared to have 
gained general support. £§/ 

Since the reports that accompanied the Copyright Bill enacted In 1976 do 

not add anything to the 1966 House Report, the one unassailable observation 1s 

that Congress wanted the author to share In the extended term. 29/ The 

derivative works exception Is mentioned briefly 1n the general discussion of 

section 203, and there 1s no discussion of royalty payments after termination 

of the license. The Copyright Act only specifies that "a derivative work 

prepared earlier may 'continue to be utilized' under the conditions of the 

terminated grant * 12/ 

B. The Mills Music litigation 

A music publisher's licensing agent brought an action 1n 1982 that 
tested the ^derivative works exception." The heirs c one of the authors had 



27/ Id,, at 136. 

28/ Second Suppleme ntary Report of the Register of Copyrig hts on the General 
Re\ls1on~oT\he U.S. CopyHght Law: 1$7S Revision Bin . Chapter XI, p. iu. 

29/ See, e^., S. Rep. No. 473, 94th Cong. 1st Sess. 123 (1975); H.Rep. No. 
1476, < 5^!n"Cong. 2d Sess. 140 (1976). 

30/ s.Rep. No. 473 at 111; H.Rep. No. 1476 at 127. 
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exercised their right to terminate a subsisting copyright under 17 U.S.C. 
§304(c). The Harry Fox Agency, which had Issued licenses for mechanical 
recordings of the song, wanted to know who should receive the 
royalties front the sound recordings of works already licensed when the grant 
was terminated: the author's heirs or the music publisher. Ultimately the 
question went to the Supreme Court. 21/ 

On January 3, 1978, the widow and son of one of the co-authors of the 
song exercised the right to terminate this co-author's grant to Mills of his 
one-third Interest. The. heirs claimed that all of the royalties generated 
from sound recordings of the compos 1 tlon, even those prepared by record 
companies before the effective date of termination, should be paid to the 
authors. Hills claimed that termination was Ineffective against It under the 
terms of the derivative works exception and that It co"' jn force the 
provisions of Its contract with the record companies. This cc.i«,ract divided 
royalties 50-50 between the composers and Mills. In order i.o rr.olve this 
dispute, Fox brought an Interpleader action. Mills and the Snyders (heirs) 
brought counter and cross-claims and each moved for summary judgment. 

After an exhaustive look at the revision materials, the legislative 



11/ The subject of this litigation was the song, "Who's Sorry Now" composed 
In the early I920's. The three composers assigned their copyright 1n the song 
to a publisher who registered the copyright In 1923. The publisher granted 
licenses to recording companies who paid royalties for the use of the song to 
the publisher who then split these royalties with the composers. 

In 1940 the authors assigned the renewal right Including the exclusive 
right to act as publisher to Mills. (The original publisher went bankrupt and 
assigned the copyright to the defendant In this litigation, Mills Music, Inc. 
In 1932 Mills recorded Its assignment as the exclusive copyright owner and 
publisher for the balance of the original term.) 

In 1958 In accordance with section 1(e) of the 1909 Act , Mills filed a 
Notice of Use on Mechanical Instruments with respect to "Who's Sorry Now." 
The Harry Fox Agency acted on Mills' behalf In Issuance of licenses with 
respect to mechanical recordings of the song. 

Section 1(e) together with section 101(e) of the 1909 Act, and Its 
successor §115, are known as the mechanical reproduction license provisions 
and an argument was made that the sound recordings prepared under the 
arrangement between Mills and the Harry Fox Agency -was 1n the nature of a 
compulsory license and not "under authority of the grant" from the authors to 
Mills. This argument was dropped before appeal. 
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history, and the statute, District Court Judge Welnfeld concluded that the 
publisher was protected by the derivative works exception. 32/ 

On appeal the Court of Appeals for the Second Circuit considered only 
the rights to the mechanical royalties from phonograph records prepared and 
licensed before the termination of the grant to the publisher, but sold after 
the termination. The court unanimously reversed the decision below, holding 
that the derivative works exception did not apply to music publishers. The 
court based Its decision on three propositions: 



It Mills Is relying on two separate 
grants, the grant from the authors to 
Hills, the publisher, and the grant from 
Ml 1 1 s to the record companies; but the 
exception Is based on one, the grant from 
the publisher to the record company. 

2. Mills Is not a utilizer of the derivative 
work. Mills only licenses others to 
create and utilize derivative works. 33/ 
The exception protects creators who 
utilize derivative works. 

3. The statute does not expressly address the 
situation Involved a grant of rights to 
use the derivative work by the grantee of 
the author to a third party. 3£/ 



Based on these propositions, the appellate court examined the purpose of 
the derivative works exception to determine what Congress would have Intended 
had it faced the "more complex situation, typically found In the music 
business, of a grant to a music publisher followed by subsequent grants to 
licensees by the publishers to creators of derivative works." The court 



32/ Specifically, the court found that as to: 

1. Rellcenslng of Sound Recordings : Mills could continue to license 
new releases" of old derivative works that 1t f1 rst 1 Icensed prior to 
termination of the Snyder grant with royalties to be shared as before 
termination* 

2. Post-Terml natl on 11 censes t As to sound recordings prepared before 
termination, but first licensed after termination, the exception did not 
preserve Ml 1 1 s 1 r1 ght to Issue the Post-Tertn1 nation L1 censes. Harry Fox 
Agency, Inc. v. Mills Music, Inc. , 543 F.Supp. 844, 868-9, 878 TS.D.NIYT 
1982). ' 



33/ This 1s the court's characterization of Mills' role. In Instances not 
before the court, Mills might be a creator of derivative works, e.g. music 
arrangements. 



34/ Harry Fox Agency Inc. v. Mills Music Inc., 720 F.2d 733 (2d dr. 1983), 
rev'd. sub nom . Mills Music, Inc. v. Snyder, 105 S.Ct. 638 (1985). 
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concluded that authors, not publishers, were the Intended beneficiaries of the 
termination provision and that the ownors (creators) of derivative wor ♦ were 
the beneficiaries of the exception. 35/ 

On January 8, 1985, 1n a 5-4 decision the Supreme Court reversed the 
court of appeals, 36/ /\ s both the appellate court and district court ha.i 
done, the Supreme Court considered the revision materials, the legislative * 
history, and the statute Itself, and conMuded that Congress did not Intend to 
draw a distinction between authorization- ;o prepare derivative works that are # 
based on a single direct grant and those t^at are based on successive grants, 

The Court felt that the key to this "statutory puzzle* Is an 
understanding of the phrase "under the terms of the grant" as It Is used In 
§304(c)(6)(A), The majority of the Court did not accept the court of appeal's 
view that there were two grants and the exception only preserved one. The 
Court noted that the word grant was used In the exception three times, that 
the third reference had to refer to the author's grant to the publisher, and 
that It Is logical to assume that the same word has the same meaning In the 
same sentence. 

The Court also rejected the court of appeal's second proposition that 
Mills Is not a "utilizer" within the exception on the ground that the word 
"utilized" cannot be separated from Its context In the exception. Finally, 
the Court rejected the appellate court's third proposition that Congress did 
not consider the specific situation presented In Mills. The Court noted 
references within the legislative history that Indicated Congress was aware of 
the prevalence of multiparty licensing arrangements In the music-publishing 
Industry. The Court saw no reason to differentiate between ?. book publisher's 
license to a motion-picture producer and a music publisher's license to a * 
record company — I.e. to distinguish a so-called "creative" middleman from a 
non-creative one* 



35/ 21 at 742. 

3£/ Mills Music. Inc. v. Snyder . 105 S, Ct. 638 (1985). 
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Justice White, dissenting, 32/ accepted the majority's assertions that 
the terminated grant Is the original grant (Snyder-Mills), that the derivative 
works Involved were prepared under the Snydcr-Mllls grant, and that users of 
these works may continue to utilize them under the specific terms of the 
licenses Issued by Mills. Justice White disagreed, however, with the 
majority's extension of benefits to Mills ac well as the users of derivative 
works* Justice White observed that the right to terminate the grant of 
copyright covered "any right under* that copyright and that It, therefore. 
Included the recapturing of Mills' right to share royalties. 

The minority felt that the legislative history did not support Mills' 
claim to share In the royalties from derivative works. The minority noted 
that, early In the revision process (1961-1964), comments by the Music 
Publ Ishers Association and the Music Publ Ishers Protective Association, 
Implied that the royalties would revert entirely to the author. In the 
absence of any other "legislative history," directly relevant to this point, 
the minority felt that these statements of Interested parties before the 
Copyright Office could not be Ignored. Justice White also noted that the 
majority's decision would frustrate the congressional purpose of compensating 
authors In those situations where an author has assigned his rights for a 
one-time, lump-sum payment. Justice White argued that, with respect to 

the extended term, both parties, the author and the grantee, have already 
reaped the benefit of their bargain, and the only question Is which one should 
receive the windfall conferred by Congress. 



37/ 105 S.Ct. 63T,,652 (1985). 

38/ One commentator has suggested that the situation might work against 
authors In cases where the author Is to receive a set yearly payment 
obligation from the motion picture producer, and the motion picture producer 
gives the right to produce the work to a second producer for a percentage. 
Then If the grant Is temlnated, the original producer would have no 
obligation to make any payment to the author. 3 Nlmmer on Copyrlqht §11.02 
(1984). r/ * ' * 
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C , Post-Litigation S rnn to Hear In 



On Aprl 1 17, 1985, Barbara Ringer, former Register of Copyrights, 
Appeared before this Subcommittee to urge Congress to reexamine this Important 
Issue and to redress the Imbalance created by the Supreme Court decision. Ms. 
Ringer emphasized that the Impact of the decision went far beyond the facts of 
the Mills case: 

F1 rst: The decision applies not only 
to music and sound recordings but also to every 
conceivable type of copyrightable work and to 
every conceivable type of derivative work that 
can 0e made from a copyrighted work. 

Second : In the Mills case the author's 
grant To Die publisher provided for him to 
receive 50 percent of the record royalties, and 
his heirs will, under the decision, continue to 
receive this share. But, especially In fields 
other then music, the author's grant to the 
publ 1 sher or middleman -entrepreneur may not 
provide for any author's share of royalties from 
licensing particular kinds of derivative works. 
If the publisher or entrepreneur can continue to 
receive 100 percent of the royalties, the 
termination of the author's grant becomes a 
hollow mockery. 

Third: The Mills case dealt with 
section 3fl4 and the 19-year extension of 
subsisting renewal copyrights. But the 1976 Act 
contained a paral lei and potentially far more 
Important provision In section 203. Under that 
section, authors and their heirs may terminate 
grants made after January 1, 1978 at the end of 
a prescribed period of years, but subject to the 
same "derivative works exception" as that 
construed In the Hills decision. Thus, unless 
the Supreme Court 1 s rul 1 ng is changed by 
Congress , Its Impact will continue Into the 
Indefinite future. 

Fourth : Most Important of all, the 
Issue In the Mills case raises the fundamental 
question of whom Congress Is seeking to benefit 
by means of the termination provisions In both 
sections 304 and 203. Does It really mean to 
benefit the holders of old contracts that go 
back for generations, or does 1t want to give 
real i rather than illusory, benefits to authors 
and their heirs? 39/ 



39/ Civil and Criminal Enforcement of the Copyright Laws : He&/1ng Before the 
Subcommittee on patents", Copyrights T and Trademarks of tfie Senate Comm1_tc.ee on 
the Judiciary , 99th Cong., 1st . Sess. 63 (1985) (Barbara Ringer's prepared 
statement). 
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Ms. Ringer 1 * testimony suitmed up the revision process that led to the 
termination provision and the exception and what she saw as the congressional 
Intent on this Issue: 



In my opinion, tho Intention of Congress was 
that termination means termination. And If the 
entrepreneurs rights were only contractual — If 
It did not create and own the derivative work In 
question — then Congress Intended that the 
entrepreneur 1 s rights would be terminated, 
assuming that the author went through all the 
statutory requirements for termination* 32' 



II. PF- -L5 TO REVERSE MILLS MUSIC 

On June 27, 1985, Senator Specter Introduced S, 1384, a bill to clarify 

the operation of the derivative works exception, In Introducing the bill, 

Senator Specter urged that since "the Court's sharply divided 5 to 4 decision 

was based almost exclusively on Its perception of Congress 1 Intent, It is 

appropriate now for Congress to clarify Its Intent and alter the effect of the 

decision In Mills Music." 31/ This bill would amend section 304(c)(6) by 

adding a new subsection: 

(7) Notwithstanding any other provision of law, 
where an author or his successor, as defined in 
subsection (c)(2), has exercised a right of 
termination pursuant to this section and a derivative 
work continues to be utilized pursuant to subsection 
(c)(6)(A) of this section, any right to royalties from 
the utilization of the derivative work shall revert to 
the person exercising the termination right. 

The Senate bill does not change any language In §304(c)(6); Instead the 
new subsection (7) adds the clarification that any rights to royalties for 
derivative works utilized pursuant to (c)(6)(A) following termination by an 
author or his Successor as defined In (c)(2) "shall revert to the person 
exercising the terminated right," 



40/ id. at 93. 

41/ Congressional Record , S. 8971 (June 27, 1985). 
57-196 0 - 86 - 2 ^ 




no 

The n*w subsection Alio would specify t hit thli right to royalties 
exists "Notwithstanding any other provision of law, It It not clear what 

It meant by the opening phrase of the subsection; perhaps It was drafted to 
emphasize that the royalties from derivative works would revert to the person 
exercising the terminated right regardless of any contractual agreement 

A 

between the author and r.he assignee, or despite any other provision within the 
Copyright Act, To accomplish Its pui?ose, moreover, the bill should ensure 
that the royalties go to the persons In whom the reverted rights vest (who may * 
be different than the person exercising the termination right). 

The Senate bill does not amend the derivative work exception to §203, 
which governs works first copyrighted under the current Act. 

Congressman Berman has Introduced M.R. 3163 In the Mouse which would 
amend the derivative works exception found In both §203 terminations and §304 
terminations by adding the following phrase within each existing derivative 
works exception: 



After the effective date of termination, all rights to 
enforce the terms of any such license or other 
contract and to receive royalties or other monies from 
any such continued utilization shall become the 
property of, and such royalties or other monies shall 
be payable to, the person or persons In whom the 
reversion of rights are vested under this 
subsection. 5if 



If Congress concludes that the Mills Music decision should be reversed, 
the Copyright Office believes the derivative works exception of both §304(c) 
and §203 should be amended. Direct amendment of the clause containing the 
exception (the technique of the House bill) seems preferable to Indirect 
amendment (the Senate bill). The latter approach may Invite further 
litigation to te>t the "clarification." 



jj! The amendment to §203 refers to rights vested under this "section" 
simply because of the different structure of §203 as compared with §304. 
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III, OttUHVATlONS ON IMC UfRIVAllVE WORKS E XCiPTION 



A. 



Thu derivative worki anceptlon does not mention royalties, end 

there It no ttvldence In •pr»-U\)H1it1v« B or legislative history that 

either the Copyright Office or Congress ever considered the ipeclflc 

Issue addressed In the HIM* case. The dlitrlct court concluded that 

the legislative history wu ambiguous: 

There 1* no Indication that either the drafters m the 
Copyright Office of theie provisions or the Congress 
specifically considered the Exception with respect to 
music publishers. In all of the Office t panel 
dlscusslom and report!, am, ell of the hearings, 
report! end other legislative material* regarding the 
various bills Introduced In Congress, there Is no 
discussion by either the Office or Individual members 
of Congress about the termination of assignments or 
the derivative works exception specifically as they 
apply to music publishers. it Is an unwarranted 
assumption that Congress Itself ever give any thought 
to the Issue. In addition, there IS no discussion ty 
the Office or by any member of Congress of the general 
Issue of whether the Exception applies to an author's 
grantee who only authorizes others to make derivative 
works and Is not Uself the owner or producer of the 
derl vatlve works, 12/ 

The only statements that remotely discuss royalties are by music 
publishers very early In the revision effort, as part of the debate 
concerning the author's right to reversion In principle. These remarks 
have been given different weights by the courts that have addressed 
them. IV The Supreme Court made « judicial determination of 
congressional Intent, which favored the publisher over the author. 

If the Court erred In Its finding of congressional Intent, It did 
so less In Its parsing of §304(c) and Its history, than In Its 
Inattention to the broad purposes of the 1976 revision. The underlying 



£3/ 643 F. Supp. 644, 8S6 (citations omitted). 



11/ See, 543 F. Supp. 849. 863-864; 720 F2d 733, 740, 105 S.Ct. 638, 648- 
649. 




|nr|KNt» of copyright legislation \\ to ttlmuUle crt»«l 1 v J..^, lo 
enmuraga author* tq craate, Ine )9 year euenOon of the term for 
minuting copyright* wat clearly a windfall; in consonance with the* 
underlying purpura of copyright legislation, Congrats iwre likely than 
not Intended to reward the author and not the publisher. 

In any cate, mcupt for Itl possible significance ragar«1lntj the 
constitutionality of <e legislation, 41 dhcus^d liter, fgrther 

tortuous eiemlnallon of Uff "original* Intent of the Q4lh Congou seems 
Important than a review of the equities of the proposed legislation 
by the 94i h Congress. It K now thu th« Congress mutt make a decision 
that the authors should receive all royalties due under the terms of 
grants that have t>een terminated. 



B. The Amities 

Unlike many of the copjrlpt Issues which have recently come 
before this Subcommittee, the controversy to which this bill 1s 
addressed Is not about whether copyrlyht should or should not govern a 
given activity. Rather, It 1s a dispute between two classes of 
copyright proprietors: here, authors and publishers. In most Instances 
the copyright law does not distinguish among classes of copyright 
owners, and for good reason. In creating a statutory form of private 
property. Congress has largely left transactions concerning that 
property to the participants. And, In the market, authors of proven 
best sellers will usually get a better "dear from a publisher than will 
a beginner. Likewise, the composer of a perennial hit tune will derive 
more Inccme than will the composer of a song which 1 S rarely performed 
or recorded. 

But the marketplace has not been the sole determinant of copyright 
rewards over the long life of the copyright monopoly. The renewal 
provisions, which have beei supplanted In the present law by the 
termination provisions, have their origin 1n the Statute of Anne (1710). 
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Ihey w*r* 1 nt«hi1et| in |)t«vH», #«um«j uthar thing* • th* power to I he 
authur to recapture copyright* he ur *he had pr*viou*ly NfyalnH a*ayt 
At Senator Specter stated when ha Introduced S, I JB4 # the 94th Conyrw** 
recoynWed t hit both the 1mpo«%tt»U tt> i>f predicting 4 work 1 * value 4* 
*oon as It has been created and the un«*t|M« 1 bargaining power of moU 
author* at agalnU mott publisher* were proper subject* for legislative 
redress. The question before you today, Mr. Chairman, It whether 
Congre*s shell continue to choose to teek to strengthen the hand of 
author* both original and derivative author* In light of the 
decision In Hills Huslc. In Short, ''nuld the law he made explicit lo 
the effect that the class of Intend*! beneficiaries of all royalties 
under the termination right* provision* consists exclusively of authors 
and their heirs (and the other statutory renewal claimants) and that the 
class of Intended beneficiaries of the derivative works exceptions 
consUts exclusively of those who create derivative works? The 
alternative, as I see it # It to leave the status quo alone, I.e.. , to 
grant to those primary publishers who. under assignment* from the 
author, themselves authorize the preparation of derivative works, a 
substantial shield against termination. 

In support of the status quo, publishers would presumably argue 
that the derivative work exception, while of great significance, 
constituted only part of one of a serle* of compromise* regarding 
duration of copyright; the decisions to extend the term of copyright 
both transl tlonally for subsisting copyrights, and permanently for new 
copyrights; to allow the author under stated conditions to recapture the 
copyright after a period of years; to exclude works for hire from the 
recapture provisions; and to allow the continued utilization of 
derivative works under the terms of the original grant. Some will argue 
that It Is not equitable to reverse the Supreme Court's finding on one 
feature of the compromises regarding duration — especially 1n view of 
the sparse evidence of any specific congressional Intent opposed to the 
Court's holding «- without re-exam1 nation of the case for any forced 
reversion of property rights. Publishers could also argue that the 
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IwPiCt of the Hill* Mjik decision hit been eia<W«rate4 by authors, 
AfUr HMhi author a nn Wrmlnate Htentet and r«c4ptur« thi fcOpjrHght, 
They can ltc*n*e new wte* uf their work* Including new derivative work* 
lhat may Cumpat* with the on* Hcented by the publUher, 4*/ Autnttr* 
can receive all of the royalties from phonoracordt gf derivative *ound 
r*cordinyi licensed pott termination, lney can \nire In the royalties 
unii#c the terms of the original grant In the tat* of phongrecorih 
Hcenjed before termination (if that yrant to provides), and the mull* 
publisher's right to royalties Is limits to thlt latt narrow sUuetlgn, 
Nevertheless given that the function of tht termination right It 
to grant author* and thflr htlrt a iccond chanct at capturing • fair 
thara of the revenue generated by tha exploitation of thalr works, a 
bill dttlgntd to achieve the goal of 5, U84 seemi an appropriate way of 
balancing the equities between author! and the publ Ishers of their 
workt. The function of the derivative works exception ihould not be to 
freeie author! Into disadvantageous positions, but to prevent capricious 
right! owners from denying the public access to derivative works whose 
preparation and performance was Initially authorljed. As Justice White 
observed, the very purpose of the termination provisions Is to provide 
more compensation to those authors whose *orks are very 1ong«11ved than 
thetr Initial contracts would have provided. To leave the law as stated 
by the majority In Hills Huslc frustrates that purpose. 



C, Constitutional Issue 

It Is clear that Congress had the authority to determine vfto got 
the royalties at the time the new right (extended term) was created In 



!£/ The author's right to license competing derivative works Is particularly 
powerful outside of the music field. It Is less significant In the music 
field because the public performance right Is commonly licensed on a 
nonexclusive basis anyway, and the mechanical reprodgctlon right Is subject to 
a compulsory license. 
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t*/«, **, M^»tf ( IM 5uprwNi Cuurl ha* IM*ft>ftW4 <N dtrlut^ 
•urn .»»ptt« *«1J iKit n-MUh^i nit. a rum K IN r«MU«»t 
(n liiunlanci -UK *«MMCt i*4*r wHtcn |M UtMialUi **rt U 
»lMt|«d, Wd Cun«r«l m .*.»* 4W4 t« cUril, IMt •ulhun (M 
th-tr UiUltri r»M«1 lycc.iwij art \o f.cel.t all of IN r^tUUi 
,h M dtrUtlU* coiltiM la I* hMIUM, IN qu.Mtu* *rt»* 

,n#tNr rft'QicU" application of lh« U- UttrUfM -UN ur 

dlmtt • k«tM M « h ^ ~ ' 

Th* propoitd a«md**nl «uu1ri I* UtfHWPoii p«t%td lu cur« d«f«(U 
in prior Utjt%UHon t 

Generally, curatWt «U art mada n«c«turjf by 
tnad<»rttnct or trrur In IN original of • 

ualult or tl% adfltlMliriUon . , . . 
curtttvf ltglllallon ... ti conctmed tptCtfUallf 
-Uh Dill fwh tranWCttont, all coMtUullonal 
tlruturo oft rnroicHvt ltgltatto* *re rtU*ant. 
Rut btctutf tht very rtaton for curatUt ltgUWtton 
It to fulfill and murt tiptclallOM ralhtr Ihan to 
fruilratt and dtfaat IN*, tht principle* go<«/n ng 
dtclilon a* to tht validity of rtiroactljt ltjUUtlon 
do not *ork to rtndtf curat Wf acl% 1n»aud. 21/ 

In tht Inttant cm, If pitted, IN curattvt italutt -111 folio- « 
judicial pronouncing con^quenlly , If tht cvnlltff ttatutt Inltrftrtl 
-Uh mttd right*, tht ltlt.lt llstlf any N dtcltrtd unconit I tul tonal . 
18/ ThU bring* us back to Iht question of whether cht nuttc publ UNft 
have a tailed Inttrett In royalties paid for dtM«at1«f «ork* thai 
continue to be utilized afttr termination gnder tht *OU dec ft ton. 

This Is not an easy question since there Is no claarcut definition 
of veited rights. One cownentator hat laid thai -settled expectations 
honestly arrived al «tth reipect to Substantial interest* ought not to 



5ir""s^SUncn*vrUnUed States. 200 F. Supp 36 (E.O. v, # 1961). 

47/ 2 SUTHERLAND, STATUTORY CONSTRUCTION. Jd. §§41.11; 41.12. (4th ed. 
1973). 

48/ §41.20 and §41.06. 

40 
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be defeated. M i£/ Another commentator and several courts have 
described the term as "conclusory," and Indicated that the real question 
Is one of reliance, M How the challenger*s conduct or the conduct of 
others In his class, would have differed If the law In Issue had applied 
from the start." 50/ 

Another court has said that the due process challenge to a 
retroactive statute Is met by showing that the retroactive application 
of the legislation Is Itself "Justified by a rational legislative 
purpose." If so, M [t]he fact that the statute's retroactive application 
Imposes new duties and upsets otherwise settled expectations Is not 
sufficient to Invalidate It ... unless the changes It Imposes are 
'particularly harsh and oppressive. ' " 11/ This c&se concerns Imposing 
new duties on mine operators to make them responsible for compensating 
families of Injured employees. The consideration may be different 1n 
matter* o f private not public Interest. 52/ 

Ah arguably analogous case Is the litigation Involving a 
construction of the Fair Labor Standards Act (FLSA). Following an 
expansive Supreme Court Interpretation of "work-week" Congress enacted a 
new rule, whose purpose was retroactively to minimize employers from all 
the suits pending or that could be brought under the Supreme Court 
definition. If the Supreme Court view had been allowed to stand, the 
effect would be to give large numbers of employees sizable "windfalls" 
and Impose on employers vast liabilities for which the market economy 
had made no provision. Both federal and state courts were unanimous In 



ii/ Sutherland, supra note 47, at §41.05. 





5D at" 5 7l2 S 3 therland S " Pra n ° tS 47 at § 41,05, M Hockman, supra note 
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upholding the new rule primarily on the reading that the Supreme Court 
decision "presupposed an opposite construction of the Act" and that, 
therefore, the new legislation validated *nreements "fulfilling rau.jr 
than defeating expectations which h«v. -.ended formation of the 
employment relationships prior to the ji 1 f the unforeseen expansive 
Supreme Court Interpretation," I.e., . on Lne criterion which cnmnrlses 
the traditional justification for "curative" legislation "1t ful'llls 
rather than defeats reasonable expectations." 11/ 

In a similar situation where the Court Interpreted a FLSA 
provision, Congress again enacted a subsequent act prescrlbl ng an 
Interpretation which produced results "deemed by Congress to be 
compatible with what the expectations of the parties had been at the 
time when they negotiated the agreements." Again the retroactive 
application was upheld. 1_ 

As one commentator has noted, "a retroactive statute, by remedying 
an unexpected judicial decision, may actually effectuate the 1ntsnt1ons 
of the parties." 55/ The same commentator has observed that the true 
test of constitutionality of a retroactive statute 1s whether a party 
has changed Us position 1n reliance upon the existing law or whether 
the retroactive act gives effect to or defeats the reasonable 
expectations of the parties." IS/ 

In making this determination a court considers three major 
factor .: 

1. The nature and strength of the public Interest 
served by the statute, 

2. The extent to which the statute irodlfles or 
abrogates the asserted preenactment right, and 

53/ Sutherland, supra not* *7 at §41.05. 

54/ Id. see Addison v. Huron Ste.'edorlng Corp., 204 F2d 88 (2d C1r. 1953), 
cert. gehleoT 346 U.S. 877. 

55/ Hockman, "The Supreme Court and the Constitutionality of Retroactive 
Legislation," 73 HARV. L REV 692. 693 (1960). 

56/ Id. at ^6. 
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3. The nature of the right which the statute 
alters. $0 

In determining whether the proposed amendment to the derivative 
works provision Is an unconstitutional Interference with a vested right, 
we must first resolve whether Mills (or any other affected music 
publisher) has changed Its position In reliance on the existing law. 
The answer to this may be M No H In Mills' case since the agreement under 
which Mills received rights to the underlying work was made before 
either the enactment of the derivative works exception or the Supreme 
Court's Interpretation of that exception. In other words neither 
royalties nor an extended copyright term was foreseen by either party 
and were, therefore, not part of the original bargain. §2/ 

The question then becomes whether the proposed amendment gives 
effect to or defeats the reasonable expectation of the parties. Here 
the Issue Is much more complex. Following termination, some publishers 
apparently received royalties for the derivative works that continued to 
be utilized under the preexisting contracts. Also, the Mil Is decision 
reinforces the expectations that publishers were to be paid. Arguably, 
then the amendment does defeat a "reasonable" expectation. 

the other hand, It can also be argued that this expectation Is 
not r "able. A public Interest 1s served In permitting Congress to 
cure Inadvertent defects 1n statutes or their administration. In such a 
case the individual who claims that a vested right has arisen 1s seeking 
a windfall since If the provision had had the effect Congress Intended, 
no user right would have arisen. Moreover the relative strengths of the 
equities underlying competing claims are often relevant In determining 
the validity of a particular application of a retroactive statute. 



11/ id. 

It seems possible, however, that 
royalty expectations to third parties 
Mills Music decision. Did those third 
existing law? 



some publishers may have assigned their 
since 1978, either before or after the 
parties change position 1n reliance on 
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In many Instances the public Interest 1n retroactive legislation 
1s sufficient to permit the abridgement of rights arising from private 
contracts without there being a deprivation of due process. £9/ T h e 
Instant situation Is one where the subject matter lies within the 
control of Congress, and the contract between the publisher and the 
writer was made before Congress extended the copyright term. This Issue 
could, however, warrant further study. The Copyright Office Is not 
expert on constitutional law, and we have In any case had little time to 
examine the question. 

If there Is no constitutional Impediment, 1 would suggest that the 
burden of showing that the proposals to reverse Mips Music are unfair 
and unwise rests with the publishers. Authors should presumptively be 
entitled to the full benefits of the recapture of their rights that 
Congress legislated In 1976. 



13/ See Home 8u1ld1ng and Loan Association v. Blalsdell, 290 U.S. 398 
(l933)7 T)ock v. Hlrsh . 256 U.S. 135 (1921). 



44 



40 



Senator Spectkr. Noxt, wo will hoar from Barbara Ringer, 
former Register of Copyrights, 

Thank you very much for joining us, Ms. Ringer. We appreciate 
your being here, and wo look forward to your testimony. 

Ms. Ringer. Thank you, Mr. Chairman. 

Sonator Specter. I might soy that all prepared toxts will be 
made a part of the record, as is the custom of the committee and 
the subcommittee, and to the extent practical, we would appreciate 
your summarizing your testimony within the allotted time. 

STATEMENT OF BARBARA RINGER, FORMER REGISTER OF 
COPYRIGHTS, WASHINGTON, DC 
Ms. Ringer. Thank you, Mr. Chairman. 

This is more or less what I plan to do. I have a 13-page statement 
which I have filed for the record, and I will just make a few very 
general remarks, if that is agreeable, and then will be open to any 
questions that you have. 

Senator Specter. Fine. Thank you. 

Ms. Ringer. At a hearing of this subcommittee on the criminal 
and enforcement questions of the copyright laws on April 17, 1 was 
kind of an extra added attraction. I broached the subject of the 
problems raised by the Mills case because I feel very strongly 
about them. I should say that I do not represent any interest here. 
I am here strictly as a former Register of Copyrights who knows 
something about the background of this subject. 

On April 17 I did express my disappointment with the Mills deci- 
sion and what I consider its misconstruction of the "derivative 
works exception" to the termination provisions of the 1976 act. 

I must say that, since April, I have been gratified with what 
action I have seen. As Congressman Herman has said, two good 
bills have been introduced. They are not exactly the same, but 
their thrust is exactly the same. We are now having a hearing in 
the Senate, and I think there is a good chance that they will have 
one, as he said, in the House next year. 

And I think it is worthwhile. This is a very complex and difficult 
subject. It is the sort of thing that makes people's eyes glaze over 
when you start trying to tell them what it is all about, but once 
they get it, they get excited. And I think that the people that I 
have seen most excited are authors and their families who, when 
they realize what is going to happen to them, say, "Oh, my God. 
How did this happen? 1 9 

As it stands, the decision takes money away from authors and 
their families and gives it to entrepreneurs, who did not bargain 
for it, did not expect it, and did nothing to deserve it. 

Something needs to be done fairly quickly— by Congress, because 
that is the only body that can do anything about this. Unless some- 
thing is^done, we are going to see some very drastic effects, I am 
afraid. ?he decision, which sounds very limited upon its face, ap- 
plies to all types of copyrighted works; it applies to all types of de- 
rivative works made from all types of copyright works, and it ap- 
plies to all uses where there is money coming in under these inter- 
mediate license arrangements. 
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I urn not going to go ovor my wholo statement, but thore are 
three points that I would like to make, very briefly. 

I was involved very closoly with the drafting of the revision bill, 
and it was my pen that drafted this section. Based on my personal 
knowledge of what went into the drafting and the intention of Con- 
gress with respect to it, 1 think this decision is just dead wrong, 

Lot mo say first that, with respect to the added term— the 19 
years that was added on to the maximum of 56 before the copy- 
right would expire— Congress was very leery. This was a lot of 
years being added. We were completely changing the duration pro- 
vision and we were, in fact, finally bringing the United States into 
line with the rest of the world with respect to duration. But that 19 
years looked like a lot to be taking away from the public domain. 

Some Congressmen who were leery about it— and some of them 
were very closely involved with the bill— were much more satisfied 
when they realized that the money was not just going to go to the 
same entrepreneurs who had been raking it in before— that there 
were these termination provisions which were going to be available 
to authors if they chose to make use of them. 

This added term was brandnew, The entrepreneurs had not bar- 
gained for it and did not expect it; they expected 56 years, and that 
is all they were going to get under the old law. If that was a wind- 
fall, as some people regarded it, 1 have absolutely no doubt that 
what Congress intended was that that "windfall" was to go to the 
individual authors and their families and not to these holders of 
old contracts that in some cases went back to the turn of the centu- 
ry. 

The whole concept of termination was based on the principle 
that it would go bade to the author. 

Second, as far as the future was concerned— the many copyrights 
that came into existence after January 1, 1978, which was the ef- 
fective date of the new law— there was a lot of negotiation among 
the parties. The crucial year on this issue was 1964, which was 
before the first hearing on revision in Congress. But there were 
endless negotiations between the publishers and the authors on 
how that issue was to be handled. The principle was finally agreed 
to that contracts should terminate at some point. In other words, 
the term was going to be life of the author plus 50 years, or in 
some cases, 75 years or upward of 100 years. And the question was 
how to deal with authors who have made unremunerative con- 
tracts at the outset. Nobody— or almost nobody— knows what a 
work is worth at the beginning. So the question was whether that 
author should have the right to reclaim the copyright. And it was 
agreed, fairly early on, that the author should. 

Then the question was how long should publishers be given to ex- 
ploit the works and get their investments back. 

We started in our drafting in the Copyright Office with a period 
of 20 years. In other words, in lieu of the complicated old renewal 
provision, which I think most people were glad to see the end of, 
we proposed that assignments would end after 20 years. The ques- 
tion was whether or not contracts should be allowed to run on for 
the life of the author plus 50 years, or 75 or 100 years, depending 
on the circumstances, with the author never having a crack at get- 
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ting his property back, or remaking the deal which he may have 
made at the outset. 

After endless wrangling, we came out with about 35 years. There 
are variations on this. But the point I am trying to make, Mr. 
Chairman, is that this— was the agreement between the publishers 
and the authors. At no point was it even dreamed that they would 
be able to hook onto the royalties that were coming in through in- 
termediate licenses. 

There was an endless wrangle between the publishers and au- 
thors over this 35-year period, and at no point was it suggested 
that, if you had termination, there would be anything other than 
real termination where the rights were cut off. 

My last point is that the utilization of derivative works is the one 
exception to this, but the derivative works exception was intended 
as a privilege and not a right with no rights or privileges to the 
middleman, who had nothing to do with creating or utilizing the 
derivative work. 

The Mills cose has upset a carefully constructed statutory bal- 
ance between authors, publishers, and creators of the derivative 
work that not only hurts authors but undermines the copyright 
law. I believe it is important that Congress do something about this 
problem. 

Thank you. 

[Prepared statement follows:] 
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Prepared St/ emciit or Barbara Rinocr 
roRMCR REG- art.' or copyrights 

"illMMAJlY 

,„ Mill. Hu.10. Inc. v. r.nydor. 105 *A « "h»rpt»-di- 

vl dod U. B. Supreme Court rulod that, »vm after tintnaMM of tt. con- 
tact with an author, a puUlohor can continue In shan, royaltloa 
from the rtlotrlfutlon of uound ™ d ° *» olhnrn « 0n lh ° 

Mots of my pornonal knowledge of the drafting and purpoao behind 
th. "derivative worko exception" to the termination provision,, of the 
1976 CopyrlBht Act, I believe that the Killfl decision In wrong. It 
n.ne counter to Conxion.- Intent, and lo oerlounl, pro Judicial 
to the legitimate rights of ..uthoro and tholr holm. 

The MlUa decision not or , ! .volvon a great deal of money, but 
ito impact also goe S far beyond ,ho facte In the cae°. It applies 
to all types of copyrightable m-'*. to all ty P e S of derivative works 
that can b, made from copyrighted works, and to all conceivable uses 
of those derivative works. In many cases It will provldo a wholly 
unjustifiable windfall to publishers and other mlddlcmen-cntrcpro- 
preneura at the expense of authors and their families. Unices changed 
by Congress, the inequities of the Mills decision will continue Into 

the Indefinite future. 

For those reasons I am gratified oy the Introduction of the Specter 
Bill. S. 138*. and of the Bc^an Mil. H.R. 316?. both ef which are 
aimed at relying this serious injustice. I strongly support both 
bills in principle, and suggest consideration ef the draft amendatory 
language appended to my full statement. 



In January of this year the U.S. Supreme Court handed down its 
decision in KUls Inc. v. Snyder, 1-5 B. «. 6 3 8. a case Invol- 

ving the so-called "derivative works exception" to the torsion 
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provtntorm of utmtlmi ;j(>^ of th» CN>py rl|'lit Act. 'I'lm court rulml tint, 
nVtui hftnr titiiiitiMl.tiMi uf t tn iMint rufit v/Uli un author, n jiuM tj.li- h- Mil 
crmttnu«i to h\nv\* royal ttr.'i from Mio iM nl rUmM on of humiM r»»<\ii>ltn^!i 
in;* tl fi ly nlhcrn, 

1 bolti'VO Hut tlih, tlitnl lit fin mini iimintitr tu (!nn;».iv , »:.l u:i>i 1 liitnnt 
and tn Ii<t' nu;»ly prn Juf 1 1 nt«il to tin* 1 it;;lt 1 r. ktn rMr.hhi of iuithii"i *'\\\ 
tliolr h«tvn, I LhcM't'Tc* nnppui't Iln* prbuitpln • ' i>>« »< 1 1 i»tl In Mm ^pmsMT 
Ml I 1 , !J. VJ^S wilt oh lu .ilmnd at i '"li'i»!.nlH/', tint linhilamm imv.|Ih<1 liy 
thn lllHn dnelnlon. 



Tho Mills cane rro»o iimUu* M»rtlon jul of tho 1976 Copyright Act, 
dealing with tho dur.it Ion of r.uV.U'.tintf copyrt^htn til ready in •.?xh,tonoa 
whon the nmi Jaw took offiot. Auction 3C1- nxtmd*d tho tuUl duvitlou 
of r.uViistlnc copyrights from $6" to ?5 y«-ar:i| It -lino r.avo aatrio-r, (or 
certain of tholr helm) ih« vtr.ht to tomlnato any of tho author's 
grants of rlf.hU; nnd to rcclain full copyright 'ownornhip during the 
19- y oar ox tony I on of tho term. 

However, this right of termination vai, made subject to an except 

tiom 

A derivative work prepared under authority 
of tho grant before Ita termination may con- 
tinuo to bo utilized under the terms of tha 
c rant after it3 termination, but this privilege 
doc3 not extend to tho preparation after the 
termination of other derivative works based" 
upon tho copyrighted work covered «by tho ter- 
minated crant. 1? U.S.C, S 3C* (c)(6) (a). 

Tho work involved in tho Mills case was tho I923 song "Who's Sorry 
Wow?\ Tn 1^0 tho author, Ted Snyder, assigned his rl G hts under tho 
copyright to the music publisher Hills Music, In2. ( In exchange for 
a commitment to pay royalties, including half of all net royalties 
received by the publisher from its licenses with record companies. The 
publisher in turn licensed various record companies to rake sound 
recordings and to manufacture and distribute phonograph records of 
the song. 
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Th* nouiul vuofHiMimi* l"«ut»» WiM»r lh«rin Itu-iiuon urn 'MnrlyitWo 
UnrW Mhlnli urn uwnml and uxpluHi'.l by Mitt v.trtoun rnn.nl nin^ihltirj 
UoHrmmJ by Mi« i-mM lnli«r. Th" i.nhll iOi«>r *M ruin hum In •.iih.uiU.iUj 
|.li.it or » hWMlwiiin, Mnoo It Imw n«llil»W »" wUh t,lM '-^^'-'i l,m 
ilui'1v.iLlvn work or with Urn i.unur,M!t.\ini and dlntrUiUtUm of Llm 
n,^,.nlii n T ivduo"i1 from It. Thn j«iiblUi.fr rnMllml l<> cnlUvX 
niRuixl royaUWm whtrh, undnt' Un nr l n.i-n..iit with Urn miihur, U w.i H 
obllr,««l to aivUl.i wiii'illy with t»io author or hin mi«c:h!.'u»-:i. Thin 
Itrty-nrty iipllt of iword n^iltlcn b'> Iww-n author and i*rtill Mr»s 
van uUmMnl In i,on«urll«r cmilr-icstn of Urn l-Uo. 



.Tftp. J-CTgfit . q T ..-t?l°- 1 f»U t_ti i to 

Undor tho new law, which came Into uffoct on January 1, 197'3| 
copyrights already In thoir uocond tern wero automatically extended 
by 19 years; tho 1923 copyright in "Who's Horry Now?*' la thus sched- 
uled to expire at the ond of 1993. Taking advantage of tho termina- 
tion provisions of section 30**, Ted Snyder^ statutory heirs at tho 
proper tlmo filed the nocoanary no ticca of termination of his fcrant 
to Mlllo Music. 

What were tho legal effects of tht« act of termination? There 
seems to be general agreement as to tho following conclusions! 

FArnt, the publisher ceases to bo tho copyright ovner 
and tho persona filing the termination (in this case the author* a heirs) 
became tho owners of the copyrieht. 

Second, tho record companies can continue to manufacture 
and distribute records and tapes reproduced from sound recordings al- 
ready made under their licenses v»lth tho publisher. A sound recording 
Is a "derivative work" and, under tho "derivative viorl<3 exception, n 
the record conpanlcs clearly have thr privilege of continuing to 
utilize their recordings. 

Third, the record companies must continue to pay th* 
samo amount of royalties provided for In their licenses,. They past . 
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|» ly tln'li't ItmotUitt, to |i(iii>iii»l|<t, but til whoilY Vhlu W.tii tho l|tH>t>M(in In 

t hu \\\ I In r.»n«», 

Thn 1m»Um facing !lu r.ijnt* f\itii I. hi Ui'» UMln i.imm > »?» nhni\iir 
llm puM ltihi»r f who had nothing to ilo with tho derivative worfc olh«r 
thin oolloottnft royiHInn frim 1 1 1 w/tt» «un miil tl ml to Jtn rdiiro of 
tlui royal ttpit v or wholhwr tho lon.ilh.vtl (in of Hn p t r»int mount* th«\l nil 
voyallion nhould p,o to tlii) author or hlri hoJrn, 

I bnllovo that Can^cuM noarit tho nuthor to h.ivo th'i tu\T benefit 
of tho copyright In thin nltnatloiu In a fivo~four duclnlon, tho fluprn»m 
Court dnolflml othnrwlne, holding tint under tho dnrlvativo work:i oxcop- 
tlon tho publlohor my continue to nharo tho royal Moo £«nurat»d ly 
lit) 11 ration of derivative worku by othor licensees, oven n-ftor tho 
author or hi a hnlmhwo recaptured tho copyright. There wan a iitrnng 
Oluanftt for tho minority written by Jufitlco Uhlto with which I agroo, 

Tho decision In Mills Music, Inc. v. Snyder not tied qucutlona of 
lilatutory construction and io now tho law of tho land. While I disagree 
with tho majority *a Interpretation of tho wording of tho otatuto, it 
would bo polntlnnn for mo to sift over tho complex technical ar^raonta 
on which tho decision tumod. Tcchnicalitiea aaldo, howevqr, I bcliavo 
that tho result reached in tho Milla caso is not what Con^roas .Intended, 
and that It ro presents a windfall for publishers at tho oxponso of 
authors and thoir families. 

Under thin decision, authors and thoir holrs will be deprived of 
bonofits that Congress meant them to havo # If, as I bolicvo, tho 
decision runs counter to tho legislative intent, then Congress should 

rovise the statute, tt iihould make clear that, following termination, 
the royalties from utilisation of dorlvativo v/orks nhould go exclusively 
to authors or their heirs. 

The Scope a nd_ Importa nce of the Decision 

Aa obscure and esotorlc as this quostion may appear, it Is e5 ia- 
menao importanco to much of the copyright community. It Involves a. 
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t ; r»«U <lt><n of ium«*y, hint tin tmjaot f«tr iHiynml thu in * v >« 

HU1» r-rtmii 'iliiM" rtn. r*mi' jmiUU to 1»> i I' 1 "*" 

Klihti Tim iltn'IMiui HppMifi nnt tmly In inr.ln . ''1 
himml nmoixUni'M t"»t tn nv»ry t MHi^'^vaM«> ty|.«* of rum' /V- 1 « 
iiork aiM to i>v«ry cow«lv.*Mo typu of ilt«r1\-«M vi w«rU lint < «m S< » 
from a ropy rtf.lilwl work, 

p*.nondl In Uw UU 1 n r."»» Urn nuUi»ir*ii r.nmt to 
piilillhlmr |iriivlilml rcir Mm to rm:«tv« !i0 jwiviiril of Cm n»co-! v >;0 44 '^ 
ami Mil holrn will, nn-lt.r Urn ilufllriloii, c»nUnuo to i.u-tv.j tht« -V-t. 
Hut, ohpoctftUy fti'lilti lithor th»u mimIo, tin- outbor'n t ,r.t-H m 
piioltnhnr or nlddlrman-rntropionmu 1 iviy not provide for .-ny .-u 
nharo or ruyultUut rro* llconulnp. particular Mhdu of iU.riv.itlv.> w;r--..%. 
If tho publisher or (mtruprommr can conllmm to nicnlvn lot) j -it 
of tho royalties, tho tormliutlon oT lit" author**! r ( inni Im?cp.s»:i - 
hollow mockery. 

Thin\i Tho Mlln emu dealt with aocllon 3CA p.r.i tSa 
19-yoar intension of ciubalstlhg renewal copy rich to. Put tho !</?£. Act 
contained a parallel unci potentially far novo important proving !n 
eoclion 203. Umlnr that suction, authors ami Utclr lm\ra tnrair.V^a 
l*mnto nado after January 1, 1978 at tho en* of a prescribed p-'-LM c* 
years, but inibject to the c-ano "derivative worka cxcoptloa M as 
construed In the Mlla decision. Thus, unless the flupivna Coir--' a 
ruling io changed by Congress, ita impact will continue into tho indef- 
inite future. 

Fourth: Host important of all, tho iscuc in the Mill a 
case raises tho fundamental question of whom Confess is seeking to 
benefit by means of the termination provisions in both sections 3^ 
and 203. Docs it really mean to benefit tho holders of old contracts 
that go back for generations, or docs it want to give real, rather than 
illusory, benefits to authora and their hoir3?. 

The Question of Legislative History 

Both tho majority and minority opinions in tho Mills case dwelt 



52 



48 



f*i 1 « r u* t »i mi UltJ ]*>,^lUtvtJ hUtnry iij thu t»Utntin'y j.i i-vihh.i^, * 
t-utijnttt Mi ii)ilrh I hivu mi j^t.^iutl Kn..rfli-.1 r< tf a It t tl nn h- . <»t t *vi t 
f >«*n lha ituth"r tin* ^wltton lti «iut*wl t im B in th« t.in ,n ii »t it 

|ny J»rtfl * lli*t ttMlliMl |Mu lrtni.m^, T ii o n.iittjit of Um I m ;\\ j-.t Stun jhu- 
vlntoni \mu*u |» tjt'iuirthl out following lninUiy i1i«Utt.»n u>n\ i^ttm*! 
h! though tlio iH»iiij«r"<iiri»H hid \h»mii iv<u;lnid and th« itiMivu* tit | twi \ 
r.ottlwl tirifurn (?ntw'r"tii4 tniiK uj> tint •j\jn!>tii,n of /',iin«n»l rnvlt»1ini <u J 
thrt copyright iHw in f orii4l hiftrtn^, Tito tJopyrtf.ht 0:ftrn th« 
Initial tliuflur !•( Urn I'hMn* riivljilnn Mil, including tli«* In- iU.-.t Ion 
jirovJ nlona, nrnl U 1:» Important to r»4*«\;til v.n OmUIm (-ujiy* <..hl W- 
f lc», «o |wrt uT ihw Mbmvy of r?ot n* rvufj, in an an« of (\>u,.n-.n tn tha 
ley,t»lativo tiruneh. M«rnov«^r 4 connvil fr<M tlw> mi wit in. m rhw^d *Uli 
c'pyrifM rmijton.'ilMl 1 tlt>t» Jn l>oth Mourns play ml an iustivn *'nd i<i<iMnolti£ 
rolo In thn whole prui:i?Au I Jut lr.i to th« dnvnl ».ji.ri r it and dir*."! 
of Iho rovlnlon bill. 

1 * n n 1 fll ft t Wo^ I n t c n 1 1 Thn^ J.y ft U^lTl Jlr.\ w .^i)_Ji£I n i; , ^. f ' , M^ r ^ fc J^ J •V"" 1 r.*^ 

!f,- <Mr T>*l fo r l ^JV-^n^PM 

It In Important to recount*'.'* tU\t the rl|;ht of InnMrmliun f.lv»*n 
by Congress to authors and tholr holrs In tho l<//6 Act wan not i*-V.a<Vd to 
anything already In oxloUnCo, Jn tho casu of r.ectlon ^CV* v tht> t:-.r.ila- 
atlon applied only to tho l9-yc*ar extension of subsisting rorv.-«al 
copyrights — an entirely new torn of copyright carved out of vba* -DuVi 
othcrvioo havo been tho public donaln. Tn tho caso of section 
tho termination applied only to contracts written of tor the nev Ixm 
camo Into effect^ and thit new 3 aw provided for a radically dl5"*rsnl 
and nuch longer term of protection.. • 

In both cases Congress was panting a new rl^hti and I b^Hav© it 
le fair to say that Congress would havo been cxtroraoly reluctant to 
do this unloss it had been assured that Individual authors would s-t least 
havo tho opportunity of enjoying tho benafits of theso new ri^nts. tf 
tho author's old and, in nany cases, unfair contracts wcro to cs rre- 
corved without any provision for termination, I do not think Con^rosa 
would havo extended the length of tho copyright term. 
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hii Huh <inri», t tui » '-•»!•> i it.i»i i.l »ii.»u id tius r.iii..-M tut \m>\ i .;.-.»! > 

(\ti t { r ,l 1 it fcifi «ll ti lu h-*l jj Hm i> s ) ■ i . > 1 * t I * i * 1 1 1l( ( lti< I f fi > i - v 1 -, t 
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donlng rencwalo and creating a much longer copyright term (the life cn? 
tho author plus 50 yearn, or oven longor in como caseo), Congrc£s had 
to faco thio question: should an unrcmuncraiivo or unt'air contract 



made "by tho author at tho "beginning of a copyright ^ Q allowed to run 
on for upwards of 100 years wi thout tho aulbor and his family having 
any further opportunity to bonofit from it? 

Thoro wore extremely long and difficult negotiations over trls 
qucstion t and they eventually produced a compromise agreement cor^sistirg 
of two main principles: 

(1) Authors and thcirfamilics should have the opportunity to 
terminate grants made after tho now law comes into erfect, but only 
at tho end of a stated period of years. 

(2) Starting vrhen the gr^nt is made, that period of years 
should "be long enough to allow tho entrepreneur to recover what cruld 
reasonably bo expected as a return on its investment, but not so 2ong 
as to constitute a windfall at tho expense of tho author. After sore 
extended discussions a compromise was reached, and tho period Kas sat 
at 35 years, with some variations.lt -was in this way that the interests 
of the entrepreneurial copyright owner— tho first grantee — vore ta>sn 
into account: by according it a substantial period of time in -which 
to realize its investment, 

Legislative Intent: ?!io Question of Derivative Works 

With respect to terminations undor both section 30^ ani section 
203, it was agreed after much discussion that the right of terairation 
should bo absolute and inalienable. Authors and their* heirs could no 
longer sign away their reversionary expectancy, as they had been 
regularly induced to do under the renewal section of the 1909 Act. But 
another question Liad also been lurking behind the old renewal provision! 
vrhen a dcrivativo work has been created and exploited during the ^irst 
28-year term under license frora the copyright oi-'ner, what happens when 
tho renewal copyright in tho pre-existing work reverts to soneone else? 
The typical case, which also caused tho most concern 9 involved 
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a motion picture derived from a copyrighted novel or play: If the au^or 

f the underlying work rocapturod the renewal copyright, did this r.oaa 
that the notion picture had to be taken out of distribution unless a 
now liconoo wore obtained? In come cases, of course, the derivative 
work is a more important or valuable property than the prc-cxistins vor*. 

It was finally agreed that, infaimoss to the owner of the deriva- 
tive work, and to avoid depriving the public of access to derivative 
works in thio situation, a "derivative works exception" should be written 
into both sections 3C& and 203. The purpose of the exception vas to 
keep the derivative work in circulation and not to deprive the ov=sr 
of the derivative work of the use of its own property. The s^le cone- 
i .rlary of the exception was intended to be t;hc owner of the derisive 
.r rk who wanted to continue utilizing it. 

In the context of the Mills case, let us assume that Tei Snyder, 
instead of granting rights to Mills Music, directly licensed the record 
companies to make and distribute recordings. Under the exception, the 
record companies would have the statutorily-sanctioncd privilege of 
continuing to exploit the sound recordings already made before termina- 
tion, provided the proscribed license fees continued to be paid to tLe 

t 

author. The difference in the actual Mills case was that the record 
conpanie3 had taken licenses, not from the author, but from the author's 
grantee. Should this mean, as the Supreme Court held, that the terminated 
grant stays in effoct as far as loyalties from licenses given by the 
author's grantee arc concerned, and that the author is thus deprived, 
of the full share of royalties? 

In my opinion, the intention of Congress vras that termination 
should mean .termination. In the Mills case situation the publisher 
had alsady received everything Congress ever intended to give it. The 
intended beneficiary of the exception was not the entrepreneur who 
had' orlginally licensed the work, but the owner of the derivative vork 
who was utilizing it. The middleman is not the owner of the derivative 
work and is not Utilizing anything. I believe that the Supreme 
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Court decision soriour.ly undercuts what Confess intended and deprives 
authors of benefits that arc rightfully theirs. 

■ tutory Amendments* Problems of Drafting 

Attached to thi3 statement Id an addendum suggesting a drafting 
* j-proach somewhat different from that of oither the Spootor or the Bcrman 
Bill. The following comments nay bo pertinent here: 

(1) Since the language of tho "derivative works exception" 
appears In both sections 203 and 3C& of the present law, I believe that 
it is important to have parallel amendments to both sections. Tho Mills 
decision certainly construed both sections) leaving the language of 
section 203 untouched would seem inconsistent with the purpoae of the 
legislation and would perpetuate the problems now being encountered 
under section 30^i 

(2) In reaching it3 result in the Mills case tho Supreme Court 
construed, the moaning of the specific language of the "derivative works 
exception" in a certain way, and that construction is now the law of 
the land, If Congress wishes to reverse the Mills result, it should 
repeal the language that has been misconstrued, and should write com- 
pletely net* language that clearly and unequivocally states its intention, 
To leave the present language as part of the amendment could raise new 
problems of construction and invite challenges on due process 

Grounds, 

(3)fith respect to terminated grants, the Hills decision established 
the lenal right of pnbllshors and other intermediate entrepreneurs to 
collect or share in royalties from the utilization of derivative works 
under pro-existing contracts. These are property rights, and to cut 
them off where terminations have already bom effected would, at the 
least, raise constitutional questions of due process. I believe that 
tho statutory amondjnent should be plvcn a specific effeotLvo dato, and 
that the legislation should nal:o clear that rights under any grani ter- 
minated before that date arc not affected. 
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Pro t>o g o i\ alt ornat i. v o h n «ni.a /',e for am e ndno n t r. t o_ t h n "ri o r 1 vat i v c w ork a 
except ion' 1 In both'f wctions 203 and ^OU 

(Notoi the introductory language and clatiso numbers 
vjould differ in tho tvjo sections, butthe 
basic provisions would be identical) 

In all cases the reversion of rights is subjoct to the following 
limitations! 

(l) When a derivative work, V-sed on the copyrighted work 
covered by the terminated Grant, was prepared before the termination 
under lawful authority of tho grantor or grantee, tho person entitled 
to utilize the derivative work immediately before tho effective data 
of termination shall, thereafter, have the privilege of continuing 
such utilization under the following conditions t 

(i) Subject to tho provisions of paragraphs (ii) and 
(iii; of thi3 clause, the continued utilization shall conform 
to the terms and conditions of the instrument under which 
tho derivative work was prepared; 

(ii) Notwithstanding any provisions of the instrument 
under which the derivative »/ork was prepared, specifying 
the' recipient of royalties, shares or profits, or other 
moneys payable under such instrument, any such royalties, 
shares, or moneys shall be paid directly to, and shall be 
the sole property of , 'the person or persons in Wem the 
reverted rights in the copyrighted work are vested pur- 
suant to clause of this subsection | and 



(iii) this privilege does not extend to tho prepara- 
tion after the termination of oth^r derivative works 
based upon the copyrighted vorl covered by the termin^ed grant. 

Proposed section on effective date 

BEG. . This Act shall cone into effect on 

and shall have no effect on the right to receive royalties, sharer 
of profits j or othur moneys under any grant terminated before that 
date . 
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Senator Specter. Ms. Ringer, thank you very much for your tes- 
timony. I would like you to stay at the table, and let us now hear 
from the panel which we have scheduled next, and I will defer 
questions until we have heard from the panel and have some op- 
posing points of view. 

I would like to now call Mr. Irwin Karp, counsel for the Authors 
League of America; Mr. George David Weiss, president of the Song- 
writers Guild of America; and Mr. Dean Kay, executive vice presi- 
dent and general manager of Welk Music Group. Mr. Kay is going 
to be accompanied by Michael Oberman, from the firm of Kramer, 
Levin, Nessen, Kamin & Frankel in New York, which successfully 
presented the Mills Music case. 

Let us reverse the order of the panel, since we have already 
heard two witnesses testifying in favor of this legislation, and let 
us turn first of all to you, Mr. Kay, if we may, to get an opposing 
point of view. 

Also, Mr. Oberman is welcome to pull up a chair and sit at the 
table. 

My compliments to you, Mr. Oberman, on your victory. 
Mr. Oberman. Thank you. 

STATEMENT OP A PANEL, INCLUDING DEAN KAY, EXECUTIVE 
VICE PRESIDENT AND GENERAL MANAGER, WELK MUSIC 
GROUP, SANTA MONICA, CA, ACCOMPANIED BY MICHAEL S. 
OBERMAN, COUNSEL, OP KRAMER, LEVIN, NESSEN, KAMIN & 
FRANKEL, NEW YORK, NY; IRWIN KARP, COUNSEL, THE AU- 
THORS LEAGUE OP AMERICA, INC., NEW YORK, NY; AND 
GEORGE DAVID WEISS, PRESIDENT, SONGWRITERS GUILD OF 
AMERICA, NEW YORK, NY 

Mr. Kay. Thank you, Mr. Chairman. 

I appreciate the opportunity to speak here today. My name is 
Dean Kay, and I am the executive vice president and general man- 
ager of the Welk Music Group, a music publishing company head- 
quartered in Santa Monica, CA. 

I am also a songwriter. My best known work is "That's Life," a 
song made popular by Frank Sinatra. 

The Welk Music Group is probably among the 10 largest music 
publishing companies in the United States. As the head of the firm, 
I am in a unique position, I believe, of being a songwriter who truly 
understands the innermost day-to-day operations of a music pub- 
lishing company. And as a consequence, I believe I can fairly de- 
scribe llr^ creative partnership between publishers and songwrit- 
ers. 

I have submitted a written statement, and as you have 
stated 

Senator Specter. All written statements will be made a part of 
the record, and we would appreciate your summaries within the 5 
minutes. 

Mr. Kay. Thank you, Mr. Chairman. 

When I wrote "That's Life," the sons did not go directly from my 
lead sheet to public acceptance. I was entirely unknown at the 
time, but I was lucky to have had a publisher who believed in my 
song, kept it in mind and carried it around until it ultimately was 
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brought to the attention of Frank Sinatra, From the time that Mr. 
Sinatra recorded 'That's Life/' I became established as a successful 
songwriter and as a result have been able to build a career in the 
music industry. 

That, in a nutshell, is what music publishers do. They promote 
songs and help songwriters. What my publisher did for me, the 
Welk Music Group and many' other music publishers have done for 
a host of others. Songs do not automatically come to the attention 
of those who record, produce, and use music. There are hundreds of 
thousands of songs out there, all competing for the attention of art- 
ists, producers, and the public. The publisher's job is to maximize 
the value of the songs in his catalog, to get as many uses as often 
as is possible— in recordings, advertising campaigns, movies, televi- 
sion snows, and concerts. The job requires a substantial investment 
in time, effort, and money. It also requires a willingness to take 
risks with unknown songs and unknown songwriters, as well as a 
recognition that most songs do not become hits or standards. 

Let me give you some examples of what we do as music publish- 
ers. We nurture talent. We presently have under contract 50 song- 
writers. We Rive many of them cash advauces. We manage their ca- 
reers. We advise them of commercial opportunities, provide them 
with places to write, and provide them with modern recording stu- 
dios to work in. 

We promote our songs every day. I have a dozen people on the 
street who do nothing but promote— not only the new songs, but 
the catalog material as well. We have submitted, as an example for 
your review, a publication that we call "Ideas." It presents our 
catalog in several different ways, each one designed to appeal to a 
different need of potential music users. 

We maintain close relationships with artists and producers and 
users so that we can bring to a song the attention it deserves. 

We even computerized our entire catalog, which currently is at 
about 30,000 songs, so that we can present those eorigs to producers 
in any number of ways, according to any characteristics they might 
choose 

We c . ,>ecial promotions, as well. I think a good example is the 
promotio that we have carried on for this entire year, to celebrate 
c he centennial of the birth of Jerome Kern. Our investment in this 
promotion has been to date about $150,000. It has resulted in 11 
newly recorded albums featuring Kern's work and the rerelease of 
7 others, accounting for 291 releases of Jerome Kern's titles during 
this year alone. Our promotion has also inspired a hit musical 
which is on its way to Broadway. It has also inspired the use of 
Kern's music on radio and television, worldwide, and new print 
uses. 

These kinds of activities are what keep the songwriting industry 
active and profitable. Publishers are not passive middlemen who do 
nothing but receive and count royalties. The publisher is the indus- 
try's mover and shaker, one who sees to it that worthwhile songB 
find as many uses as possible. I do not think it is unfair or unrea- 
sonable to reward publishers for such activities. After all, you have 
to promote a lot of songs to obtain even a small repertoire of stand- 
ards that keep generating royalties over the years. It is the pub- 
lishers' share of these royalties that gives them the financial abili- 
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ty and tho incentives to encourage new talont and promote now 
songs. 

The songwriter and the publishor are partners in an enterprise 
that has to be both creative and commercial if anybody is to bene- 
fit, If the proposed bill becomes law, publishers would have less in- 
centivo and also less financial ability to promote songs. That surelv 
would not be a good thing for songwriters, and it surely would ni 
help those who recapture copyrights in songs, especially when the 
songs upproach termination. 

Thank you very much. 

[Submissions for the record follow:] 
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Prepared Statement or Di-an Kay 

EXECUTIVE VICE PnEfllDENT-GKNFlHAL MANACDn, 

_ wnr.K.MU flic group 

r — — ■ 1 ~ - — i . — . — — — — — 

My namo io Dean Kay. I am the Executive Vico Prcoldont- 
General Manager of Welk Muoic Group, a muoic publishing company 
headquartered in Santa Monica, California* I am aloo a song- 
writer. My best known work is probably the oong "That's Life," 
popularized by Frank Sinatra. 

Because I am both a music publisher and a composer, I do 
not approach the iosue at hand as a question of "us versus them" 
or of who ore the good guys and who are the bad. I am Intimately 
aware of the contributions of both the songwriter and the pub- 
lisher in the arduous process of creating and exploiting a 
commercially successful song. I therefore believe that the 
proper approach in commenting on the bill is to focus on the 
historic and on~going partnership between songwriters and music 
publishers. I entirely disagree with and reject the notion that 
music publishers are mere "middlemen" who passively reap the 
rewards of songwriters' creativity. 

The partnership between songwriters and music publishers 
has continuously resulted in the creation and dissemination of a 
grand catalogue of musical compositions for the enjoyment of the 
public and to the mutual betterment of songwriters and publishers 
alike. The success of the partnership requires the activity of 
both the writer and the publisher, activity that was depicted at 
great length in the hearings leading to passage of the Copyright 
Act of 1976, including its derivative works exception. District 
Judge Edward Weinfeld and a majority of the Supreme Court in the 
Mills Music case acknowledged that historic partnership, and it 
should be recognized and protected in any consideration of an 
amendment to the derivative works exception. 

Although the publisher's role has been presented to 



62 



58 



CongreBO by various witnoflaen in tho paat, I want to reiterato 
and amplify on thoao prutwntat ions because attempts havo boon 
mado to obocure tho true naturo of t h la role through tho uqo of a 
label. In the Mills Music caoo, tho oongwrito^o heirs not 
the Bongwritor himself triod to hang on music publ iohoro the 

A 

pojorativo term "middlemen" and to suggost that publiahors aro 

nothing more *han passivo rocipionto of undeserved royaltloo. 

This attempt to litigate through labels wao rebuffed, an should * 

bo any similar attempt to seek legislative amendment through 

inapt labole or misleading characterizations* 

It ia oasy, though seldom fair, to attach labels to 
people when attempting to miniraiJEO what they actually do* Stock 
traders can be termed middlemen between purchasers and sellers, 
but without these market makers few shares would change hands* 
Merchants can be termed middlemen between manufacturers and 
consumers, but if retail promotional efforts were eliminated, few 
goods would leave the factory. In ea^h illustration, a look 
behind the label reveals the important role played by one who 
searches out a product, promotes it and makes certain that it 
reaches the public* 

The Crucial Role Of Music Publ ishers 

In the entertainment industry, as in every commercial 
environment, a performance or a product has many contributors. 
You cannot have a successful motion picture without a screenplay, 
but the screenwriter cannot do it alone. On the creative side, 
there are also the director, the designer, the cinematographer , 
the technicians and, of course, the performers. On the financial 1 
side, there are the producers, the distributors and the invest- 
ors. It is only the blending of creators, risk-takers and 
promoters that permits success. 

It is the same in the music industry, you cannot have a 
•ong without a composer, but you rarely have a performance or a 
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recording without a muni a puhliohor. when I wrote "That'o Mft/ 
the ion 9 did not go <lir«ctly from my lead „heet to wide puhllc 
acceptance, any more than Any other song become* a hit juar. 
because a oongwritor had thought up a clover lyric or a catchy 
tune, Uetvecn compooition *nd nucceoo cornea promotion, the 
pubiiaher' a key rolo. p V on before tho t i n g in written, the 
publiohor ofton pl ft yi! tho equally vi t^l *ole of nurturing 
creativo talent. 

Perhaps tho clear bt indication of the continuing vital- 
ity of Mi* publieherfl" role ia that songwriters still enter into 
agreements with pub Holier o. Indeed, songwr itor s 11 te rally line 
up at our door, seeking our assistance. This is not surprising 
once ono understands what music publishers actually do. 

Our role begins even before the first bar of a song has 
been conceived. My company, for example, now has oomo fifty 
songwriters under contract. We manage their careers. We provide 
them with cash advances to permit them to write. We maintain and 
make available to them modern sound studios — including multi- 
track recording equipment and state-of-the-art synthesizers — 
where they can experiment and create. {We are currently con- 
structing a new twenty-four track recording facility In 
Nashville.) By keeping in touch with what is happening in the 
industry, we try to steer the composers toward compositions that 
will be commercially successful. 

When a work has been created, the publisher begins to 
promote it. Welk currently maintains offices in Hollywood, Nash- 
ville, New York and London from which to promote our songs. Some 
dozen of our employees work full time in promotional efforts. We 
regularly produce demonstration recordings and, at times, 
professionally recorded albums to get our songs before the 
public. We also prepare what are known in the trade as "pitch 
sheets." A pitch sheet contains Information on currently popular 
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nuiaicol artintu, on the kindw of material each nrtitH prefarn, on 
what producora the artist worka wlthf and on what mimical 
pref oronc«fl thotio varioua producorM miyht have. Our omployoeii 
are regularly in touch with producers an woll an "a fc r" (artlnt 
and repertoire) reprooontat ivon of record companies. Over tim*, 
wo have dovoijpod and wo work hard to pronorve — harmonioua 
rolntiono with record, motion picture, television and commercial 
producoro and with recording artioto. 



cong has firot been recorded. While a record company might nook 
to promoto only ito version of a song, a publisher otrivoo to 
exploit all versions of the oong itnolf throughout ito copyright 
term. For example, through tho efforts of Mills Music, there 
were 419 recording licenoes issued for "Who* o Sorry Now 11 during 
the twenty-eight year renewal term. 



library which can cross-reference a myriad of details of any of 

our more than 30,000 songs. Through the computer, we can sort 

out anC list songs to meet j articular needs for stage. Tcreen, 

recording, advertising or any other use. And we do it all the 

time. Just recently, our Italian representative received an 

indication of interest in a country-western album. Though it 

took us by surprise that Italy might have a market for such a 

collection, our computer enabled us to provide a list of 

selections overnight. » 

In addition, Welk regularly publishes listings of our 
songs arranged under various headings, such as time periods. 
This is designed to enable someone like a film or television 
producer to pick, for example, period songs to match the setting 
of an upcoming production or to draw from our catalogue songs to 
meet any other defined need. 

As some measure of the success of our ongoing promot- 



The publisher's promotional activities continue after a 



Welk Music Group now utilizes a comprehensive computer 
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ionftl activities, I note that, earl|«r thin ytiar, eighteen of th» 
one hundred nongs on J^H [hoard 9 d country numlo chart including 
six of tho top tan were puM Uheri hy Wolk. That In no coinci- 
dence. It ia proof of rhu mimic pubJIoher nt .york. 

Publiohorn also engage In npecial promntjonu. At W«ilk, 
wo havo recently spent nomc* 5'V»,000 to promote tho works of 
Jerome Kern worldwide in connection with tho centennial cele- 
bration of hin birth. Our rromotionnl activities included tho 
compilation of i fivo-volume bet of Krrn recordings for broadcast 
ubo only. Our efforts prompted the inuuance of a Korn comTumo- 
rativo stamp as well ad the declaration by President Peagan of 
"Jerome Kim * Pay," Thlo extensive promotional effort ha:i been 
extremely successful. It has stimulated the release of eighteen 
albums totally devoted to the works of Kornj cloven of them con- 
sisted of br^nd-new recordings* Our efforts alco inspired a ! *t 
musical in London, "Kern Coes to Hollywood," which is o*p*rt3«' to 
come to Droadway early next year. 

Mills Music is in the process of a similar form of pro- 
motional activity. It has compiled a collec' ici of one hundred 
of the top hits from its catalogue, and is distributing so*"* 
5,000 copies of the < ?llection to film compares, productir 
panies, performing artists, managers, advertising agencies, r j 
companies and every other potential group of musical decision- 
makers. (This collection, by the way, includes "Who's Sorry 
Now," the song in the Hills Mus It? lawsuit.) Mills's purpose is 
to place these songs before these? who win be selecting music for 
advertising campaigns, films, television shows, night club acts, 
and other vehicles. Mills's "top-hundred" sampler is typical of 
the on-going promotional activities that music publishers, 
including Welk, routinely undertake* 

Recently, Mills collaborated with two other publishers, 
Robins Music and Tempo Music, to create the successful Broadway 
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show "finph lat loatad l^rtlep," which preaantad * ml leer (on of 

aonga by nuke Klltngton And anurrad n«w interaat in that great 

nuietc. Milla to now planning to at-aga an of f-n roAdwAy production 

of tha mualc of Mitchell Pariah, the lyricist of auch aon\ja aa 

•fltarduati" •fltairway to tha n t:*r a# ** and "Peep Purple," in a 

eimtlar vain, Walk haa oreatad and dla'i looted around tha nation * 

a rAdio program that ahowcAaaa th* woi-h /.r noh McMll, one ^f 

our composers, who thia year wan HMl's top country songwriter. 

a 

Songwriters ewld, of couraa, attempt on their own to 
have their worki performed and recorded, but they would have to 
devote tine to thoae activitiea that could othiriwla* bo spent 
creating their worKa. A few do thia, nut the vaat majority of 
Honga that win public -eptance emerge from the collaborative 
efforct uf songwriters and nuaic publishers, with the writer 
supplying melody and/or lyrica and the publisher supplying the 
financial backing, creative development, promotion and salee- 
manahlp. If publtahere must be called •middlemen," we should at 
leaat be given credit for truly being in the middle (that is, at 
the center) of the process — giving aid and direction at the 
creative stage, arranging for uses of works once they are com- 
posed, and providing financing throughout* 

While the focus these days i 'ten o,: records end 
tapes, music publishers also make im i contributions in the 

areas of print and educational materials e publisher facil- 
itates dissemination of orchestral arrangements, band arrange*- s 
ments, choral arrangements and folios* Theae have a special 
place in the music industry/ and provide composers with an extra 
source of royalties. 

The bju •bliahe^a importance was confirmed by repre- 

sentatives of c. nongwriters themselves in testimony before 
Congress prior to ena-^ent of the 1976 Act. Burton r.ane, pre- 
sident of the American Guild of Authora and Composers/ explained 
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that "moat writer* cannot taVa the tUa to «igp 4 1 the eon«j* they 
writp, Every moaant in pretflnua to them In order to ureete,* 
for that raaeon, oomponara have atjra«<1 to share royalties with 
publishers "whose joh It la to puhl l*h an<1 ajrploit the aon*j» w« 
wr 1 t« , I t (a a par t ne r ah ..*££_jnyM|»n t_wh jMjQ^wQlAfllJf* 
JK?lJL^thC!!^UJb^til!L^.?il^" Copyright law flevleloni Hearings on P, 
^97 hafcue l ha Puhroaau on pnt»nla, Tredamarfca en«' Copyrights of 
the Panate Con ». on the Jiullctary, 00th Cong., Ibt fiaaa, ftfl? 
(1967) (emphasis a*d«d) . 



The celebrated composer Marvin Mamllach, in hla teati» 
roony before Congraao, also atreaaed tho contribution of t ha music 
publishers. Ha atatedt 



I f*el that the argument la not with the 
publiahor becauae when X <ent into New York 
laat vear to compoge the mueic for *A Chorua 
Line* I did It '1th a new writer by the name 
of Ed Kleban* lie is not a proven writer 
yet. He haa been eubsidized for the last few 
years, been given money by a publishing 
company to actually be able to live and to be 
allowed to write* 

X think that for every inatance where a 
publisher, say, ia a person who does not help, 
I think that there) are a vast amount of people 
who can tell you that there are people getting 
paid without yet, you know, giving material, 
juet by having faith In an individual, and, 
obviously, Ed Kleban now has proved t^at he is 
good, and the publisher now has proved that it 
was worth the Investment* 

X just want to make aure that you under- 
stand that the plight of the coaposer la not 
up agalnet the publisher because we have had 
great success with dealings with publishers. 



Copyright Law Revision* Hearings on IKR* 2223 Before the 
Subcoma. on Courts, Civil Liberties and Admin* of Justice of the 
House Coma* of the Judiciary, 94th Cong*, 1st Sees* 1653 (1975)* 



Let me add one further illustration close to home* My 
own success as a songwriter and as a music publisher is due to 
the efforts made on my behalf by Four Star Music, my music 
publisher when I was entirely unknown* My publisher believed in 
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a song I had written, kept it in mind and carried it around, 
looking for just the right opportunity. Through hi'i persistence, 
the song came to the attention of Frank Sinatra. From the time 
Frank recorded "That's Life," I became established as a sucj»> ;d- 
ful songwriter and was able to build a career in the music 
industry. What Four Star Music did for me Welk Music - and many 
other music publishers — have done for a host of others. 

The Shared Royalities 

Some have suggested that Judge Weinfeld and the Supreme 
Court — despite careful parsings of the language of the deriva- 
tive works exception and painstaking analyses of the lengthy 
legislative history — somehow misread in Mills Music what had 
been intended by Cong-ess in that exception. The bills now 
introduced in the Senate and House of Representatives illustrate 
that had Congress actually intended a different result, it could 
have fashioned in brief compass the words required to carry out 
that intention. In the end, though/ the issue now before Con- 
gress is not really whether the courts were right or wrong in 
interpreting the Act or in finding what Congress once intended. 
It is the issue of whether anythi:- should now be done to rewrite 
the law. In my view, the law as it now exists allows a fair 
sharing of rewards among those who share in the creation of 
successful songs. 

Under the present copyright law, a music publisher 
continues to share the benefits from utilization of pre-term- 
ination derivative works created under licenses the publisher 
issued prior to termination, provided, of course, that its 
arrangement with the composer included a sharing of royalties. 
The derivative works exception states that such sharing of 
royalties from works licensed by the publisher prior to the 
effective date of termination continues when these works are 
utilized after termination. It is neither unfair nor 
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inappropriate to allow a publisher to enjoy the fruitn of hie 
contribution ~ a portion of the royalties arising from sound 
recordings licensed during the time the publisher owned the 
copyright and promoted the song. 

On termination, on the other hand, the composer regains 
full control of, as well as the entire stream ot revenues from, 
all new uses of the song. The music publisher receives no 
benefit at all from any new post-termination uses of the song, 
even if these new uses are the result of past promotional 
activities on the part of the music publisher or past efforts by 
the music publisher to support and nurture the songwriter. Thus, 
if a Linda Ronstad": or a Joan Morris two popular performers 
who have been reaching into the repertory of standard hits — 
were to record "Who's Sorry Now" in a new collection of 
standards, Ted Snyder's heirs would collect their full share of 
mechanical royalties, and Hills Music would get no portion of 
this share. 

Present law recognizes and encourages the collaborative 
efforts between composer and publisher. By permitting the music - 
publisher to enjoy all rights under a grant for recordings it 
licensed prior to an effective date of termination, the law 
motivates the publisher to continue to promote the work 
throughout the entire period of the grant. Bear in mind that the 
publisher's share of the royalties is what enables the publisher 
to finance the extensive promotional activities I have been 
describinn and to mir . creative talent. If publishers were to 
be cut off from » -:.are in pre-termination derivative works, 

they would have less incentive to promote works as termination 
approached. The result might we J 1 be to breah the momentum of 
promotional activities and lessen the value of \hp wor! reclaimed 
by a composer or his h2irs upon termination. 

Left unchanged, present law does not undermine i ny 
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Intended congressional policy. The Supreme Court specifically 
found that Congress intended in the "termination provisions to 
produce en accomodation and a balancing among various 
interests.' Mills Music Inc. v. Snyder , 105 S. Ct. 638, 650 n.41 
(19B5). In this accommodation , an authsi regains the right to 
exploit his work and to receive all compensation from this new 
exploitation, but the author does not gain new or enhanced 
compensation from pre-termination derivative works. This is the 
case even if, for example, an author's grant gave up the screen 
rights to his book for a modest one-time payment and the book 
later became the box office blockbuster of all time; under the 
termination provisions, the author gains no benefit. In Hi lis 
Mrs 1c , the composer continued to receive at least fifty percent 
of all royalties derived from pre-termination pound recordings 
and gained entirely whatever income can be derived through the 
creation of new derivative works or other future uses of his 
song. Thus, the law curtc-ntly leaves in place and gives effect 
to agreements governing pre-termination derivative works, but 
gives all future benefits for new uses to the authors. 

The arrangement seen in Mil ls Music — which a host of 
witnesses confirmed to Congress to he the standard within the 
music industry — provides for a fifty/fifty sharing of 
mechanical royalties between composer and publisher. (These 
days, some songwriters receive an even higher percentage of the 
royalties.) This is hardly the type of "unremunerative" grant 
Congress was particularly addressing when it created the 
termination right — such as a grant that releases all of a 
writer's interest in a work in exchange for a modest and one-time 
lump sum payment. In fact, lump sum transfers are virtually 
unheard of in the music industry. 

It is therefore not a "windfall" if, at the point the 
composer regains ownership in the copyright, the publisher 
continues to receive fifty percent of the royalties J.. »fforts 
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hav* helped to generate, continuing thio chared Arrangement 
through the balance of the ninotoon-yoar extension term. In 
effoct, the publioher and the writor continue to shore in what 
the publinher wan responoible for promoting in the paot and the 
writer, upon termination, recaptures all future use and 
exploitation value witiiout any right by the publisher to share in 
(.he new uses* 

In the realities of the music business, composers have 
much greater protection, and much greater bargaining power vis-a- 
vis publishers, than may first appear. It is as misleading to 
present songwriters as impecunious creators at the mercy of 
publishers as it is to label publishers as "middlemen." The 
existence of a fifty/fifty standard reflects the historic 
partnership between composers and publishers, and the greater 
than fifty percent share that some compose t : receive today 
reflects the ability to bargain above the standard. 

Moreover, the ability of composer and publisher to 
negotiate a transaction favorable to the publisher ic 
significantly limited by the termination provisions of the 
Copyright Act, for there is an inalienable right of termination 
that the statute preserves for the composer and his heirs, what 
is more, under current law composers can, on a going forward 
basis, seek agreements with publishers providing that in the 
event of termination, 100% of the royalties from pre-terminati on 
derivative works will go to the composer. Thus, a composer and a 
publisher can decide by contract whether the composer will take 
away the publisher's share of royalties on termination. In view 
of the contribution made by publishers, there is no sound bafcis 
for legislatively writing such a provision into every agreement 
to license a work to a music publisher, and thereby extinguishing 
the ability of the parties to address the issue as they 3ee fit. 

What is now being proposed is that, despite the 
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accommodation and balancing of Int^^its reflected in current: 
law, an author or componor ohi"'* « ocer "jny light to 
royalties" derived from the i 4 \\i j of a prn-iermlna t ion 
derivative work. Becauoe of th~ ■ idtoric relationship between 
songwriters and music publishers described ahove anc» because of 
the close involvement of music publishers in the creation of many 
successful songs, I submit there Is no reason to reconstruct the 
balance previously struck by Congress. 

To depart from the contractual arrangements governing pre- 
termlnation derivative works might create uncertainties in place 
of now clearly settled law. Multi-party situations arc by no 
means limihed to the music industry, and these ai;rfsnoements are 
almost certainly implicated by any change in the law. For 
example, a motion picture deal frequently includes contracts 
between and among an author of a book, s book publisher, the 
producer and one or more distributors, in which a copyright might 
be assigned and royalties allocated to meet a variety of tax and 
financing considerations and to recognize the respective 
contributions of each party to the ultimate creation of the motion 
picture as a derivative work from the book. The law now leaves 
intact, after termination, contractual arrangements governing 
such pre-termination works, and the respective parties continue 
to share in the proceeds generated from their joint creation, 
consistent with their bargain. 

I conclude where I began. I believe composers and 
publishers have a shared interest and purpose. We work together 
to create music that the public hears and enjoys. Congress, in 
the 1976 Act, struck a series of bargains and compromises that 
rejected and preserved the values of our mutual cooperative 
endeavors. The Supreme Court in Mills Mus ic affirmed this 
accommodation of interests. The balance £truck in 1976 and 
reaffirmed this year should not be undone. 
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THE WELK MUSIC GROUP 

wvoci an Avi run sum hud. sania Monica, r; auh h/nia vu.iui c* u>.ibi !i////M/n i;.h:« iiximwi?. 

Doom Kqy 



Pueumbur 10, 1 «1H5 



The Honorable? Arlen Spoctor 
United St a tun Sunn to 
Washington, P. C. 20510 



Re: 



. 1 3 ti 4 



Dear Snnator Spccton 

Following my appearance? at the hearing of November 20, ]!)8S, I 
forwarded to other music publishers the statements submitted by 
me and all of the other witnesses, 

I have now received, in response, letters that concur in my 
presentation . 

in several instances, the letters also provide further illustra- 
tion of the role of the music publisher and additional reasons why 
the derivative works exception should not be amended. 

I am enclosing copies of letters received from: 
War:icr Dros. Music? 

Chappell/Intersong Music Group U.S.A.; 
Famous Music Publishing Company; 
The Lowrey Group of Music Publishing Companies; 
Peer-Southern Organization; 
SeptembeX-^Music Corp.; 
Shaprfo DerrVptein & Co., inc.; 
Jobetc Music] Co., Inc.; 
/CDS Songs, fnc.,- and 
Acu f f-Rose ^songs 

(4pect£ully request /that my lotter and those responses be made 
of the hea/ing rycord. 




TB HARMS COMPANY a. . VOGUE MUSlC ■ BlBO MUSIC PUBLISHERS ■ ■ HAll-CltMENT PUBLICATIONS ♦ SOME3O0Y S MUSIC 
JACK AND Bill MUSIC COMPANY *■ • HARRY VON TIUERMUSIC PUBUSHING COMPANY .-. •CHAMfA r> f MUSIC CORP * ' 
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VvWJEH QROS 
MUSIC 



0000 SunMI Uoulffvar (J 

Chuck K«y« PtnlhouM 
Cta'mw of tr* 0o4 ff j Loa Angvlei. California 90000 

TtH* (BIO) 400-2500 
213-2733023 



VIA MESSENGER 



December 3, 1965 



Mr. Dean Kay 

The Welk Music Group 

1299 Ocean Avenue (Suite 800) 

Santa Monica, CA 90401 



Re: S.1384 



Dear Dean: 



Thanks for sending me a oop_. of your statement to the 
Subcommittee on Patents, Copyri ; ts Trademarks of the 

Senate Judiciary Committee (as veil as the other statements and 
submissions pro and con, including those of bar bar a Ringer - 
Ralph Oman, Richard Colby, Irwin Karp. and others). 



We at Warner Bros • Musi 
Court decided Mills. Music 
should not now be overturned 



\believe that 
U and 




the U. S, Supremo 
that this result 



Chuc 




A Warn* CommuNcailom Company 
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□ chappell/intersong 0 




l,«f.(.«<y |J%4 <»%( *»> 



music group- usa 



IHWINZ MOUlNSON 
Pirnnt'inl 



Docombor 3, 1 9B5 



Mr. Dean Kay 

Tho Wclk Music Group 

1299 Ocean Avenuo, Suite floO 

Santa Monica, California 90401 

Dear Dear): 

I have read tho statement of your position which you 
presented on behalf of music publishers at the November 20th 
hearing of tho Senate Judiciary Committee Subcommittee on 
copyrights chaired by Senator Arlen Specter (R-PA) relating 
to S. 13B4, tho bill to legislatively reverse the united 
States Supreme Court in the Mills Music case. 

I think the statement covers all of the important 
aspects of our role as music publishers and I was particulaily 
interested in tho fact that the two writers you quoted, 
Burton Lane and Marvin Hamlisch, have both had long-term 
agreements with Chappoll. 

There is absolutely no question in my mind that Wolk 
Music's activities as well as those of many other publishers, 
including ourselves, have made it possible for songwriters 
to hone their skills and reach varying degrees of success 
in our business, 

I heartily support tne position you presented at tho 
hearing. 



Hest regards, 




IZR/m*s 



810 Seventh Avenue New Mark. NY 10019 (212)399-6920 (TELEX 42f/49) 
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Famous Music Publishing Companies uC * c Ms 



IIDNIV HIAUAN 



December 2, 



Mr. Dean Kay 

The WclU Music Croup 

1299 Ocean Avcnuu. Suite BOO 

Santa Monica, CA 90401 

Dear Dean: 

We support ihe position you presented on behalf of muaic 
publishers at the November 20, 1985 hearing of tho Senate 
Judiciary Committee Subcommittee or. copyrlghtB charleO by 
Senator Arlen Specter (R-PA) relating to S.l384-thc BUI 
to legislatively reverse the U.S. Supreme Court's opinion 
in the Mills Munlc Cose. 

Kindest regards. 

Sincerely, 



1 ' A- 



Sidney Herman 



SH:mm 




IGuH > Westr'"pi a/a New Yo'K New Yon 10023/2i2-333-3433Cat>ie f amuvc 
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The 
Lowery 
Group 

ofMusic Publishing 
Companies 

l08ICIilfWtnfl(Hl,H[. 
lllCmiuf|ftnto| 
AII»ntl,UiOitfl|N}» 



LowyMuiic Company, Inc. 
Lo*T«l,lnc. 
U»8il,lnt 



Hi, |*M!| Ivl 

I'hv IM NirMt 1 ifli'iiji 

1^ l Ml* AVf»||lH' 

♦hi iii* w 

I Villi I 

J Mfimt vkiUlmtvtily tin juiJIJ<jii yrnj pwiM .it I In Siwwl* 1 Jin>\'"p/ 
'Aikomliii^ IliMlHij Muni by fviMiur i/wlrr, 

T/k 1 piiWiilw dml wnf'W tniiy ai« oiryoi/nj |uititi*n« W you aiu art/o, 
*u aro (tuMJu/Ntri of 1001 0/ t/Jo M<j florin* to out of |In> South/ H I 
NuW Hcn/Jod you 4 |!o*o Cdfdirn/ *5t(W/ I'M'!** fl*i/ 

nci FmwU /Mu wflw up 011 Jy on t^u mk/i in vui youny wtalwi Toum; 
Low 1 ' dud %*M-l,ula. M r/10 mmwI ufl "touri? towi* Mich /Ww I 
uji cj\w tlm Mid , nr* iradiij/ ^({/axl to uir Hi« ^itt»n vim arc itUl 
JivJn?, On tio^Mula, vftich aJio mi a wrjdddn Wt, kv /m<] to dml 
kith t/wir htfirl w» not /amiJlar Ch ail tlw worfc wr had dotiu Js 
puiii&W in jiopuJarijJi W sony a/id thJt w w« aoiuiji wipoinlMn fur 
t/]d wltpr ami /attar Iki 117 a nwrdln? contract at wpiwl undirr the turn 
of Get\e yiricojit and N» j *jo C'aptfi rto iiWutf witur, WJJ MUy 
auij/iw! tfio njiomJ to us, vhiitf it too* maty/ Aiaiiny t#i f f ■ amfoilariiv* 
c/jdiJ 'g Jwmi Inuring the ronewJ was duo w/w had pn'N on tl<> 
as Ji O/10 sutti/ty up a PuWialiirw C'ofn/^ny . vhkh /w wjs fylf 1 <i.. 
of tc> j^iis/i t/» W /< riaJ J|/ rwoJvoJ it/ but wit/i wch wiwin 
aJJ of (jl who worked 110 ta/d 10 ituAe the aofly t/10 wcw U hjs Iwi, V<? 
wuuid trul|/ lw iwn ttpiot if w ttaugAt tfte wwrda for aiJ tta wor* w 
/lid ifon« Ir eta fioJd of notion picture, MeH^tii otlmst n&rilnpt »tc.» 
^uld to tho piopctt\j of goirtfono «Do f Jn fact/ ftarf riot/ii/19 to <Jo with tfio 




pi, nii My 

jVJIl't'l A lllll'i 

rtu ;.U| f ivnfti iwiI'm I'l'inNi in Hi" /II IN i- 11 ' 1 ' 1,1 'l' 11 ' will' 
i^t) ^.ty all i|n» liiuu nf inir J^'i' 

I l-iny.l In hi ti |M|t (if ||n> mum' J'liMIWilii'J fMl^HIMi Willi h>i|'Ji' 
J Un i/ijii|JiWf> M Vim i'hH rii/iMniN nurrum, 





75 




^'"iKiiOcc- (J loos 

1 IVim' - (SniilliiMii IJrp 




Of i ember 1, 1981 



Mr. Dean Kay 

The We|k Music Croup 

Ocean Avenue 
Suite //8O0 

Santa Monica, CA WO I 



Dear Deani 

Thank you for a copy ot your statement at the hearing of the Senate 
Judiciary Committee Subcommittee on copyrights relating to S.IJKfc - the 
bill whi^h would reverse the Supreme Court's decision in the Mills Music 
Case. 

The statements you made are fair and just. We are in complete 
agreement. 

With kindest regards. 



Ralph Peer, II 
President 

RP/ps 



6777 Hollywood Blvd. • Lm Anneles. CA 90028 • (213) 469-IM7 * CuNc: SOI 7//WI S/C • Tit X W KNOW 



7(1 



UCCE4 V *.il£iCC* 5 1905 



Cal.l«. UI 1 til AH 




JfX) *m t»7lh ITM*M Nl A VUMk N V 104 10 



liUI U 1 nw 



Docombtr 2, I 'HI 5 

Mr. Dean Kay 
The. Walk Music Group 
129'J Ocean Avenue 
Suite 000 

Santa Monica, CA 90<lul 
Do at DtmiU 

Wo heartily agree with the »y;sition you presented on behalf of 
music publishers at the vovomber 20, 1905 hearing of the Senate 
Judiciary Committee Subcommittee on copyrights chaired by Senator 
Arlon Specter (R-PA) relating to S.1384 - the Bill to legislative- 
ly reverse the U.S. Supremo Court's opinion in the Mills Music 
CasQ • 

Sincerely, 



STANLEY MILLS 




SM:mp 
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HAPIRO, BERNSTE.IN CO |NC 



ue. *i<<*i 2, pm 



TN w,lk n M' 1 'i.Mili 
IV JO (V»i*n Av«*»M* 

^inta HiviU^ , CA 

it i iloiv^ot .'luv/tvi'f mil 

Dear He An, 

I read ywr atst-wnt c.\ o UU4 with f jteAt inurtwt, *i*<« • xtjratulatv 
you for your lucli ? and hnnt:-r rrwusnratlon of rh* ij^u. 

necAuaa I ha b#tf on Um front lines of the nvmlo buataeu* All ny 
ailult llf*, I feal ver/ I volved with thin Haue, During the 1960b I 
participated In tM oo , i« task pf copyright revialon, And 4a an 
active i*jhll*hsr playt* ' 4 rola in discuaelona that lead to aeverAl 
major oa^^romiaaa necessary to gat copyright revision ax#oiTVli*h*d. 
It la atlU claar In my mind that a cocrromiee waa struck whereby 
publiahera would ahata In the 19 year extended term on derivative 
rights. Once chat carp remise waa struck, tha matter of duration waa 
ail oat tied, Thete waa to raaaon for further debate, and that's why 
the legislative proceedings contain ao little on thU vital issue, 

This ocavany haa be*n tn the hands of the «*jt» family since 1913 when 
wa ware founded. Considering what w« have) contributed and created 
over the years, I can only express aa^enent at anyone who would 
describe ua aa "middletpan." Lxaed at Vary aUply, a writer created a 
song 36 years ago, We became a partner and workeO or that song for 56 
years (or 28 ye>ari If tha partnership began Ourtng tn# renewal tern). 
No natter how nuch one glorifies tha eon^t iter, no natter how 
sympathetic one may be toward tha peroon who wo tic a only with hie mind, 
I think that tha writers are being greedy In Asserting that it la 
right to atop this partnership on all work that has been done In the 
past, and that they are to gat all of the money during the t* year 
extended term. It la equitable to continue to share tha fruits of 
that partnership between tha publisher v>d the writer. That Is the 
coovroolse that was made. The writer at ill gets reversions. They own 
the copyright for the next 19 years, And whatever they create they 
keep. In addition, they Inherit the momentum of the sort? that waa 
built up through the publisher's efforts. 

Ralph Oman, register of copyrights, points out In Ms Btatcnrrit 
that there is a constitutional issue about the proposed bill, 
Well, after the Supreme Court decision, I have ncrc than •reasonable 
expectation" to be paid on derivative wotka (which incono my co«vanv 
shares with the writers). 
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SHAPIRO, BERNSTEIN At » - INO 



It is a brilliant accomplishment to write a hit oong. As you and I 
both know, it is also a brilliant acconpliohment to be the publisher 
of a hit oong. It wan our taste chat discovered the oong, that got it 
rolling to begin with. It ia our brains and creativity that got all 
those records, printed all that ramie, got the song performed in films 
and on television in commercials, etc. etc. which kept it olive. It 
is iroet difficult for mo to accept the argument that we are not 
entitled to share in what we have also created. Our creativity is 
symbiotic with the writers 1 creativity. Without them wo would have 
nothing; without us they would have nothing. 

By asserting that publishers should drop out completely during the 
extended term, in effect you take away the publisher's incentive to 
work on a song he is going to loser say in five years. A publisher 
might as well spend his money on something brand new or with rony 
years to r jn on the copyright. That kind of negative Incentive seems 
to be a strange way to help writers. 

Since rely/? 



Leon Brettler 
Executive Vice President 
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MUSIC COMPANY, Inc. 



LESTER SILL 
STtlldft 

December 9, 1985 



Mr. Dean Kay 

Executive Vice President 

General Manager 

THE WELK MUSIC GROUP 

1299 Ocean Avenue 

Suite 800 

Santa Monica, CA 90401 
Dear Dean: 

We support the position you presented on behalf of music 
publishers at the November 20, 1985 hearing of the Senate 
Judiciary Committee Subcommittee on copyrights chaired 
by Senator Arlen Specter (R-PA) relating to *S.1384-the 
Bill to legislatively reverse the U.S. Supreme Court's 
opinion in the Mills Music Case* 

Thank y«u very much for your efforts on behalf of this ve; 
Important cause. 




HOLLYWOOD: 6213 SUNSET BOULEVARD. HOLLYWOOD. CALIFORNIA 90028 (213) 

NEW YORK 157 W. 57TH STREET. SUITE 402. NEW YORK, NEW YORK 10019 (212) 5*1-7430 
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CBS S(*NGS 

Di<«chwood Muj'C 
1801 Contu^ Par* West 
Coniury City. CaMurnia 900o; 
<213) 55M7B0 
Michaoi filowan 



December 10, 1985 



MR. DEAN KAY 

THE WlLK MUSIC GROUP 

1299 OCFAN AVENUE - SUITE 800 

SANTA MONICA, CALIFORNIA 90401 



Dear Dean, 

We support the position you presented on beliclf of music publishers 
at the November 20, 1985 hearing of the Senace Judicia Committee 
Subcommittee on copyrights chaired by Senator Arlen Specter (R-PA) 
relating to S.1384-the Bill to legislatively reverse the U.S. 
Supreme Court's opinion in the Mills Music Case, 

Sincerely yours, 
Michael Stewart 



MM/1 1 
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December 10, 1985 



Mr. Do An Kay 
Executive Vice Prcaident 
The Wolk Mualc Group 
1299 Ocean Avenue 
Suite 800 

Santa Monica, CA 90401 

he: Senate Dill 1384 
Denr Dean: 

An a nusic publlahor with many years devoted to the 
creation and dissemination of music. I have a clear 
understanding of and appreciation fur the Important roles 
played by each person involved In those activities, 

1 have followed closely the recent efforts to reverse 
with legislation the Supreme Court's decision In the Mills 
Music casq , and I am of the firm belief that such legislation 
Is ill-advised. 

You recently presented a cogent statement on behalf of 
music publishers before the Senate Judiciary Committee 
Subcommittee on copyrights which Is considering S, 1384, ana 
we support your presentation and position. 

The opportunities for creativity and tha prospects for 
reward to all Involved In making such creativity successful are 
currently equitable and sound In the music field. Disrupting 
the delicate balance which currently exists, we view as unwise 
the shortsighted with potentially serious adverse Implications 
for the music business as a whole and each participant involved. 



Respectfully, 




Wesley H. Rose 
President 



WHR/nr 



Acuff Bo^-OpryUnd Mutlc, Inc. 

2510 Franklin Road. P.O. Box 40427. NashWIo. TN 37204-0427, Telephone (61 5) 385-3031 
Cable AcufroseNas-lLX55-4366 
hWiVvnq AttMt* of Oprytond, USA 
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THE WELK MUSIC GROUP 

I'VVdl.U.N/* tNii! '.1)111 fifkJ r ( ANIAMi M« » ( ' i I OUfolA 9(M»U 71 1) 4M fj /?//ft/{) 1»ifl? ft x 1 n 1 V 1 S 

Duon kuy 

I <>• ,,1 .11 VI »l tr.lt (.H.t 

'I' l"IJM 



Tho llonorablo Alien ^ oc'or 
united stated Sennto 
Wellington , D.C. 20510 

Ret S. 1304 

Dear Senator Specter* 

Subsequent to my letter to you of December 10, 1985 (copy 
enclosed) , I have recoived comments from additional music 
publishers, which concur with my presentation at the 
November 20, 1985 hearings rolnting to the bill captioned 
obovc. 

I am enclosing copies of letters received from: 
Almo Irving 

Al Galileo Music Corporation 

Theodore Pressor Co. 

TKO (Vhe Richmond Organization) 

that my letter and these responses 
ring. 




twh 
Encl . 



!B HARMS COMPANY » ». •VOGU[ MuSIC "■.« ■ B<BO MUSIC PUBLl HfRS * a ... HALLCLJM[NI PUBLICATIONS SOMEBODY S MUSIC 

JACK AND Bill MUSIC COMPANY - a, . HARRY VON tllZ£R MLalC PUBLISHING COMPANY /■ * ■ CHAMPAGNE MUSIC CORP 
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December 16, 1985 



Dean Kay 

Executive Vice President 
The Welk Music Group 
1299 Ocean AVenue - Ste, 800 
Santa Monica, CA 90401 

Dear Dean: 

I understand that you testified before the subcommittee 
on Patents, Copyrights and Trademarks of the Senate 
Judiciary Committee on November 20th, 1985 on S. 1384, 
I extend my thanks to you for taking the time to express 
your point of view to members of the subcommittee. 

I fully support the position you presented on behalf 
of music publishers at the November 20th, 1985 hearing. 
The proposed bill, S. 1384 would legislatively reverse 
the U.S. Supreme Court's opinion 1n t'-ie Mills Music Case, 
I hope the members of the Senate Judiciary's Subcommittee 
on copyrights (chaired by Senator Arlen Specter) were 
receptive to your statement because 1t accurately reflects 
the position of music publishers on the proposed legislation. 

Thanks again for taking the Initiative, You have rendered 
a velua^le service to the music community. 




LF/par 
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At GULIQO MUSIC COKVORATION 



/i/ 17 MX Hit i s (AHW *IA W- 



UlNiHVfl .Ji«u« Nil* Y* "i Siu Yvl tt*H) 



VMM * (/(/■»'» I itJ 



December Id 1 90 & 

Mr. Dean Kny 

Thu Wrlk Munic Croti'j 

1299 Ocean Avenue (Suite GOO) 

Sahti Monicn, Cali f '>rni»i 90401 

Dun- Doon: 



Thanks for sending mo a L-opy of your statement to 



r Subcommittee on Patents, Copyrights .md Tt<iu*em.irks of 
^ ho Senate Judiciary Committne (as well as the other statements 
and r.ubmi nsiohfl pro nnd con» including those of Darbsra Rinner, 
n.ilph Omnn, Richard Colby, Irwin Knrp, and others). 

We at Al Cnllico Mu«ic believo that the U,G. Suprrmc 
Court decided Mills Music correctly, md th.it this result 
should not now be overturned legislatively. 



sincerely, 



f»l Gnll ico 




m 



:;i ^'tJVC»Drc . .305 

~* "" ~" " ' \ 




TWO HUNDRED AND TWO YLAfIS OF MUS/C 



Di'ccikbur JO, ioM'i 



t'nitcd Statpfl Scnntor Arlcn Spi rt or 
'*\ % Hart UnihMn.. 
Wazililncton, DC ,'UMO 



Dear Scnntor Specter: 



Thiii letter i f i to irwHcntn my stronG «upport for the position Pe.i 

Kay presented nt the November iO, 1985 hearing on S.13B4 before the Senate 

Judiciary Conuoittee Subcommittee. 1 hove read the various positions pro- 
sealed nt t h*»t tim* and, Unwed on my forty years' experience an u music 

publisher o' both jorlous and popular music, I concur completely w j Lli ihe 
statements made by Mr. Kny. 

Thank you for your consideration. 




AB/sh 



.Presser Place, tfryn Moiur, Perv sv'urw'a J9flJ0 
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The RICHMOND ORGANIZATION 



10 Columbus Circle, New YoA, K.Y. I00|9/Tii ?lfi-(!889 



Al lirackmu 



December 11, 1985 



Mr* Dean Kay 
The Velk Music Croup 
1299 Ocean Avenue 
Suite 800 

Santa Monica , CA 9'J^0l 
Dear Deant 

Thank you for the information Kit on the progress being node with 
respect to a decision on "derivative rights* 1 * 

1 am particularly impressed with your comments at a Congressional 
hearing because I agree with you the "derivative right" is a right 
to be retained by the publisher controlling the eerond torn of 
copyright-- becauseftthe work "he wrought" during the years such 
publisher controlled the composition and generated income for the 
composer through promotion efforts* nev recording activities, 
publication of various printed editions • etc, A lot of us should 
be thankful for your efforts. 



AB:cs 




Sincerfely, 



AL BRACKMAH 
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Senator Si'KGTku. Thnnk you vory much, Mr. Kay. 

I would like to turn now to Mr Irwin Knrp, counnol to tho Au- 
thors League of Amor lea. 

Mr, Alvln Doutsch Is in tho hearing room, as woll. Mr. Doutsch, 
wo would bo delighted to have you join tho panel, if you are inter- 
ested in doing bo. 

Mr. Dkutocii. Thank you, Mr. Chairman. 

Senator Spkctbu. Mr. Karp, please procood. 

STATEMENT OF IRWIN KAUP 

Mr. Karp. Senator Specter, thank you vory much for thin oppor- 
tunity to present tho views of tho Authors League, which is the na- 
tional society of professional authors and dramatists. 

I would like to submit a copy of my statement for tho record, and 
also I have attached to it two draft proposal, two 1-page drafts of 
suggested changes in language. 

The Authors League supports the bill. We think it is essential, 
and we are grateful to you for introducing it, and to Representative 
Berman for introducing his companion bill. 

I do not think there would be any problem in working out lan- 
guage changes. 1 think the important thing is the thrust of y Air 
bill and his bill. 

Of the 13 judges who derived in Mills Music, 7 read the present 
termination clause as me* .g exactly what your bill and Repre- 
sentative Sermon's bill in effect say it meant. Unfortunately, five 
of the six other judges were members of the Supreme Court, n^es- 
sitating an amendment to the copyright statute. 

We, of course, ask that both bills amend sections 203 and 304, 
and not be limited to section 304, because i:i the long run, section 
304 will be much more important and will affect the rights of au- 
thors for generations to come. 

1 should note that the problems raised by the Mills Music deci- 
sion f re not limited to songwriters. Many of our members are com- 
poser* for the stage and motion pictures and if re members of Mr. 
Weiss' organization as well, but authors of books and plays are also 
very much affected, adversely, by the legislation. 

1 think it is clear that despite the Supreme Court's reading of the 
termination clause, which I think was narrow and totally wrong, 
the real question is what Congre&s intended. And the record is 
pretty clear that Congress intended that on termination, all rights 
revert— as the clause says, all rights without exception revert to 
the author or his or her heirs, and all that is left is a privilege— 
not a right, but a privilege— granted by the termination clause to 
continue using a derivative work. That privilege is subject to cer- 
tain conditions. The Supreme Court meyority did not seem to un- 
derstand that. m 

Another indication of congressional intent, aside from Ms. Rin^ 
er's very convincing testimony of what she and the committer 
meant when they drafted the bill, is the amendment which v. as 
made to the termination clauses is at the request of the Authors 
League. I describe it at page 4 of my statement. We asked that 
Congress permit the termination of nonexclusive as well as exclu- 
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sivo license*. Tho original draft wan limited to thu termination of 
oxcluaivo UcunHCH. Wo Huid tho miaon for that wuh that: 

Wjto publiHlinrH purmlttml to conthuiu oivJoylM^ u iioiidxuIun|v« llcrnno, th<<v nmliJ 
continue to Mlmro in the compoHoiV rocorclliift Incomo nHor tormlnutlon. 

Congress and tho Copyright Offico accoptod that argument and 
amended the section to include nonexclusive licenses, and tho Ueg- 

?n fl i r0 P° rt mukos ik clonr that tho purposo wuh to cut off tho 
publisher a opportunity to share in subsidiary rights royalties, in- 
eluding recording royultlos, after termination, 

The publisher is indood a middleman, regardless of huw little or 
how much income or money he invests in piomoting songs, I will 
not take your time to discuss tho relative contributions, bocouso it 
is really irrelevant. 

The termination clause clearly cuts off the rights of book pub- 
lishers und many othor users of copyrighted works, oven though 
they spend, in many cases, tur more than music publishers do, to 
not only promote, but to produce and distribute copies of tho work 
ot the author undor tho contract that has boon terminated. It is to- 
tally illogical to assume that Congress would cut off tho right of 
the primary publisher, the publisher who is actually performing 
the work of producing copies of the work, distributing them, and 
selling them, cut off that right, but leave standing the right of the 
same publisher in his role as a passive middleman to receive royal- 
ties from the work that other people produce, bused on the author's 
denvativo works. 

I see the light is on 

Senator Spectek. I took a little of your time earlier with an off- 
8 i& e ^J 115 ^ 80 P^ase proceed for another few minutes. 

Mr. Karp. I would like to point out that the essence of tho termi- 
nation clause, the very reason for it, is that there is unequal bar- 
gaining power between authors and the users of their work. 

One of the most unfair provisions that unequal bargaining power 
imposes on authors in every media is the obligation to give the 
publisher a perpetual share of income derived from uses of the au- 
thor o '.a by third persons, such as a share of recording rights 
incomo given to a music publisher, who does not make recordings, 
does not promote recordings, does not sell recordings. They do this 
dv tying-in under their superior bargaining power the perpetual 
thework Wlt primary obli gations they perform of publishing 

Now, I cite at page 6 an example of the results of that bargaining 
power which are not relevant here, but are evidence of its exist- 
ence, and that is in the field of book publishing, something called 

the satisfactory manuscript clause/' which in effect requires au- 
thors to labor <or years under a contract which is really not a con- 
tract it the pt 'hsher chooses— based on its subject judgment of the 
manuscript— U, terminate the cor'ract and get back all the money 
that it paid the author, leaving the author holding the bag. 

1 refer you to the opinion in a case called Harcourt, Brace, and 
Jovanovich against Barry Goldwater, for an exposition of the un- 
equal bargaining power in tx* book publishing field, and that in- 
equality runs the gamut of publishing- 

Senator Specter. Who had the unequal power in that case? 
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Mr, KakI'. Not Harry (Joldwntor; the book publiuhor. Harry (.Sold* 
water was only an author In Huh cane, and Nonntorial proroKntivo 
Old not help very much, 

Senator Smcctku. And you are saying tbat Senator (loldwator 
had (ho lessor power of t ho parties? 

Mr, Kauk Actually, bo won thin case 

Senator Swicu, So bo bad thogroator power of tho parties. 

Mr. Kahp [continuing]. Dut bo won it on the merlin and not bo* 
caUHO of bin bargaining power. 

I nhould also point out that bat mono inequality in what really 
led to tbo concopt which wan the basis of the termination claiiHo: 
Tbat when an author granted motion picturo rights in n novel or 
play— and it it* U author who always does it; tho Supreme Court 
najority misstated tho ronlities of book publishing in that area— 
whon the author doos that, tbo motion picturo company takes with 
that right other rights— tho right to uso tho play on television, tho 
right to use it in vidcocasscttes, ot cetera— and the result of that 
has been that, for decades, American authors of books and plays 
have been unable to receive any shore of tho income that tho 
motion picture version of their work earned on television or in 
cable broadcasting, or in cassettes, and havo not oven been able to 
arrange for tho broadcasting of stage versions of their plays, bo- 
cause tho stage version had to be done on tapo 

Senator Specter. Are you almost concluded? 

Mr. Karp. I am finished. In mid-sentence, I stop. 

Senator Specter. Please finish your sentence, Mr. Karp. 

Mr. Karp. I am finished. 

[Prepared statement follows:] 




1)0 

Phd"'A«i : 1) St A vi mi n i or Imwin Kami* 

COUN&CL l'0« 1HI AO I MORS I L AOUl D» ^ Ml lllt:A 

Mi. Chairman, my nam* it livln Kir|». . •»'<> n»u.n,»| 
Author* I* ft flu* of AhrrU'i, iliu n«C i tnml (*v»ijmV of K 'III prt-f.hhW >.»! 
di 4n,4t Ut * nid «iJUM>i«, Thr Author* Uajhiw apprei'UI *» 
i'|ipnri Mnlcy to prM»ni i'& view* on ii.DiH whhh wiiuld *n»*ml one ol 
c ti « "lainiinai iuh tUtUaV' tn ihr IWrt Cu|iyriKlii Ait I Km inn HMt) 
i»l liflr 17), Th I * 4rd ion provide* th<t( author* (or iheh liw'.fl 1 41 * 
famili* 'V terminate tr«m(«rk t»f t « -py I 4 |£>it * l»> then 

Wi»rk* atur thr !» ft - y r a r copyright term yrtttuej t>y the I "KM hi t 
enabling th«m to make new contractu during thr lurihrr IV ytat* of 
of protection «t Jed by the 19 78 Act. 

HH' IM« "derivative works fnu-pt ifn 11 of S«m\ 

jjs(c) t >.idkt it eUpr that after t author'* conimct with a 
pabli*h'r (or other grantee) in t «rm i n«t * J » tl>* publisher is not 
erni"*d to receive any of the compfniat ion paid hy record companies, 
fill, producer* or othr-s for subsequent utilization of derivative work* 
baaed on tru author 1 * Hong, novel, etc., produced by *uvh coapaniei. 
The derivative right* exception gives the fil. or record company the 
privilege of continuing to utilize iti derivative work, provided ii 
makes any payments required by the grant undir which it obfained 
authority to use the author'* i Ong/novel /piay in its record/ f i In. 

Mills _Mua ic v ^Snvde r 

In Mill* Music* v. Snyder . 7 of the 13 jodges who construed 
the present "derivative rights exception 1 * of Sec. JO* concluded it 
had the effect which S. 1384 would to*ke dear and iapleaient; i.e. 
afier an .author terminates his/her contract with s ouiic or book 
publisher under Sec 30*, that •'middleman" publisher no longer can share 
the '^yalties paid by others for their continued use of derivative 
works they made based on the author** song, novel, etc. 

The other 6 judges said the derivative rights clause entitled the 
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t Author! Leag.r it »rstefu| co senator Spe t l.u tor 
lg hi i Bill co amend Sac, 304(c), ind it upporci the bill- 
Th- - « # gut balifvet |ome language ■ r «' nt*d*(J to iduevf i t ■ 

pjrpolf. and we have submitted « proposed revision to Senator SpeCtor 
and the Subcommittee's ataff. We do not believe there will be an> 
difficulty in maVing suitable changes. 

The Leagj* also recommends that the Mil be revise to apply 
• s Well to 5<*c . 203, the comptnion proviso which permits authors to 
terminate long-term transfers of copyrights eiade after 1977 . The 
iame con* ide fa t ioni which warrant the amendment of Sec. 30; apply 
to Sec. 20J, and it will affect a vastly greater number of copy- 
right!, *nd authon — all of those who create works from and after 
January I, 1978, The Author* League also expresses it appreciation 
to Representative Howard terman for introdjcing a companion Bill- 
~e Authors league subrrits that S, 1384 should be enacted 
for ih<v* reasons: 
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Congressional Intent in 1976 

The Authors League submits that Congress intended in 1976, 
when it enacted the 1978 Copyright Revision Bill, that the termination 
of copyright transfers under Sec. 304 would end the right of 
middleman publishers to receive a share of royalties paid by film 
companies or record companies for the "privilege" of utilizing 
— after termination — the derivative work embodying the author's 
song, play or novel. 

The unanimous Court cf Appeals opinion, and Justice White's 
opinion for four dissenting justices, support that conclusion. 
As Justice White noted, for example, music-publishing industry representatives 
stated during the copyright revision proceedings that Sec. 304(c) 
would cut off a publisher's right to continuing receiving royalties 
under its contract after the author terminated it. 

Former Register of Copyrights Barbara Ringer, who wrote 
Sees. 203 and 304, told the Subcommittee earlier this year she 
believed the Supreme Court's Mills Mus ic decision "runs counter to 
Congressional intent and is seriously prejudicial to the legit imate 
rights of authors and their heirs." 

Furthermore, the Copyright Office and Congress adopted a 
revision of the original texts of Section 203 and 304 which would 
have been unnecessary had they intended that middleman publishers 
contioue receiving the share of royalties from derivative works fixed in 
their contracts with authors after those contracts were terminated under 
sections 203 or 304. The original texts only granted authors the right 
to terminate contracts that transferred exclusive rights in their 
works. The Authors League asked that the sections be amended to 
extend the author's termination right to non-exclusive licenses as 
well, to prevent a music publisher Irom continuing to "share in a 
composer's recording ... income " after termination, by acquiring 
a perpetual non-exclusive license (not subject to termination) as 
well as the exclusive assignment of the author's copyright (which 
could be terminated). Copyright Law Revision, Part 5, pp. 241-245. 
The League's proposal was adopted; Sections 203 and 304 were re- 
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vised to include the right to terminate non-exclusive licenses "to 
prevent a transferee from avoiding" the effect of the termination 
clauses. Register's Supplementary Report; Copyright Law Revision, Part 6. 
The Copyright Office and Congress were thus closing a loophole for 
the very purpose of preventing publishers from sharing, among other 
things, in royalties from recordings of authors' music, after 
termination ... clearly neither intended that publishers be permit- 
ted by Sections 203 or 304 to receive such income after their 
contracts were terminated. 
The Purposes of the Termination Clauses 

Thre Authors League submits that the purposes of the 
termination clause are defeated if publishers are allowed to 
continue sharing in royalties paid by proprietors of derivative 
works after authors terminate their contract under Sees. 304 and 203. 

The House report on the 1976 Revision Bill said that the, 
termination clauses were "needed because of the unequal bargaining 
position of authors, resulting in part from the impossibility of 
determining a work's value until it has been exploited." H.R. Rep 
No. 94-1476, at 124. Congress chose to redress the unfair results of 
this unequal bargaining power — e.g., contract terms which 
stripped authors of rights, or took from them an inordinate share of 
the income their works produced, etc. — by empowering authors to 
terminate those contracts and recover their rights after the publisher 
had had several decades to reap the benefits of the author's work. 

One of the most unfair provisions which unequal bargaining power 
imposes on authors in various media is the obligation to give the 
publisher a perpetual share of income derived from uses of the 
author's work by third persons who make films, records or other 
derivative works embodying it. The middleman publisher acquires 
that perpetual claim on income from works it does not create or 
exploit by baldly tying-in the perpetual sharing clause as a condition 
for its agreement to publish the work, Yet, as Ms. Ringer noted, 
the royalties from other producers' derivative works-versions of the 
author's work may constitute the largest portion of its earnings. 



57-196 0 - 86 - A 




94 



But despite the Congressional intention Chst the termination clause give 
authors the sole benefit of this income during the post-terminat ion 
period, the Supreae Court's reading of the "derivative rights 
exception" deprives authors of a substantial share of that income, 
and often can do worse — denying many authors any part of these 
post-termination royalties from their writings and giving all of it 
to the middleman publisher who simply licensed the author's right 
to the actual producer/exploiter. This occurs where the author was 
compelled to convey all of his rights to the middleman publisher 
for a lump sum rather than a percentage of royalties. 

It must be understood that inequality of bargaining power 
is endemic in book publishing, motion pictures and other copyright-protected 
media. With rare exceptions, authors are required to accept a 
number of blatently inequitable clauses in book publishing con* 
tracts. One of the most notorious, for example, is the "satisfactory 
manuscript clause" that enables the publisher(i) to terminate the 
the contract by deciding, subjectively, that a manuscript is not 
"satisfactory" and (ii) to compel the author to return the advance 
which is actually consideration for the grant of exclusive rights 
and for the months or years of work the author invested in writing 
the work. A reading of the opinion in Harcourt brace & Jovanovjc h 
y_l Barry Goldwater , 532 F. Supp. 613 (S.D.N.Y 1982) gives some 
indication of publishers overwhelming bargaining power to exact 
unfair terms from authors. Other results of inequal bargaining 
power include egregious terms imposed by motion picture companies 
in contracts with authors for the acquisition of motion picture 
rights in their books and plays. This imbalance in negotiating 
strength has for decades stripped American authors and playwrights 
of any income from television broadcasts of film versions of their 
works, and denied them the right to license television or cable 
broadcasts of their plays from ^re-recorded productions in stage 
format. (One of the errors in the Supreme Court's majority Hills 
Music opinion is its assertion that grants of motion pi .ture 
rights in literary works are made by the author's publisher. This 
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is. not so. In the last several decades, one of the few standard 
provisions which authors have been able to delete from publishers' 
printed contracts is the clause conveying those rights to the 
publisher. Usually, the grant of film rights in a literary work 
is made by its author. However, with the even-greater bargaining 
strength a few major publishers have acquired through acquisitions 
and mergers, even that right may be eroded. 

Barbara Ringer noted another factor which indicates 
that Congress intended the termination clauses to cut off a 
middleman-publisher's right to share in royalties paid by producers 
of derivative works. As she tol<1 the Subcommittee, in adding '9 
years to the existing term of pre-1978 copyrights 



"Congress was granting a new right, and I 
believe it is fair to say that Congress would 
have been extremely reluctant to do this 
unless it had been assured that individual 
authors would at least have the opportunity 
of enjoying the benefits of these new rights. 
If the author's old and, in many cases, 
unfair contracts were to be preserved without 
any provision for termination, I do not think 
Congress would have extended the length of 
the copyright term." 

* * * * 



" The Dasic purpose of the termination 
(sections) was to make sure that authors or 
their heirs had the opportunity of re- 
negotiating their old contracts, rather than 
merely letting the contracts run on through 
the longer copyright term. In a great many 
cases, I believe that the Supreme Court 
decision will effectively defeat this 
purpose. " 



The Purpose of The Derivative-Works Exception 

The termination clauses provide that all rights in the 
author's song, novel, play, etc. covered by the terminated contract 
revert to the author on the termination date. [Sec 304(c)(6); Sec. 
203(b0]. The derivative-rights exception provides that derivative 
works based on the song, novel or play may continue to be utilized, 
but this privilege is subject to the terms of the terminated grant. 

The sole purpose of this exception, as made clear in the 
legislative history, was to protect the rights of the company which 
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created the derivative work. As Authors League pointed out in its 
amicus brief, a company producing a notion picture based on a 
novel, or a sound recording incorporating the author's song, 
creates a new and separate copyrighted work which contains much 
original material in addition to the underlying novel or song. 
The cost of that material — all the other components of the film 
or recording — vastly exceeds the price the film or recording 
company paid to use the author's work. The premise of 
the derivative-works exception was that the film or recording 
company should not be prevented from continuing to utilize the new 
work rt created . Termination would , however, return to the author 
the right to make contacts for other derivative works — films, 
television programs, records, etc. — based on the song or novel or 
play. 

The purpose of the termination clause does not justify 
allowing a middleman publisher to continue sharing in royalties 
yielded alter termination, from derivative works based on the 
author's song, novel or play. The publisher had not created the 
derivative work nor exploited it. It had not contributed any 
or paid for the original material that made the derivative film or 
recording a separate copyrightable work. I t had no interest in the 
copyright in Che derivative work. 

In Mills Music , music publishers argued they were entitled 
to continue sharing derivative- works royalties because they 
"exploited" the song before termination. But that wag one of the 
very functions they were obliged to perform, as publishers , and the 
amount of their contribution — which is very much in dispute — is 
irrelevant to the application of the termination clause. Book 
publishers, for example, spend far more than music publishers do in 
publishing and promoting their authors' works, yet Congress 
determined that on termination all rights in those works revert to 
their authors, regardless of the publisher's investment in producing 
producing, distributing, and promoting the sale of, copies, It is 
illogical to contend that while publishers concededly are cut off 
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by termination from income in areas where they were the primary and 
active exploiters of the author's work, they should be permitted to 
continue receiving income from derivative works created and 
exploited by other companies — when they served the passive role 
of middleman license, simply passing on by license to the record 
company or other producer the author's right to use his/her 
creation in the production of the de.ivative work. 

Whatever the contribution made by music publishers in 
establishing the popularity of songs they published before 1978, 
they were rewarded during the 56 years prior to statutory 
termination of their contracts — often quite handsomely — by 
their contractual share of the income derived from recordings and 
public performances of the tongs, produced or performed by other 
companies and individuals. These third-party uses created the 
lion's shaife of their income. And it was in large measure due to 
the invaluable and continuing promotional stimulus provided by 
musicians, vocalists, broadcasters, night clubs and others who 
repeatedly performed a song and often made hundreds of recordings of 
it. Above all, music publishers earned their money because some .of 
the songs they published had great merit — which was the essence of 
their continuing appeal to the American appeal over the years. 

Conclusion 

The Supreme Court majority's interpretation of the derivative 
rights exception rests solely on a narrow-visioned and incorrect 
reading • It does not rebut the obviout fact, stressed by the 
testimony of former Register barbara Ringer, the unanimous Circuit 
Court opinion and Justice White's dissenting opinion, that Congress 
intended the statutory termination of contracts by authors to cut off 
the right of middleman-publishers to continue claiming, under their 
terminated contracts, a share of the royalties paid by producers of 
derivative works based on the authors' underlying songs, novels, 
plays or othe* works. For the reasons I have discussed, the 
Authors League urges the Subcommittee to recommend the enactment of 
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Senator Spector'i S.I384 which would reaffirm and implement the 
Congressional intention underlying the termination clauses. 



I thank the Subcommittee for allowing me to submit this 



statement on behalf of the Authors League. 



Amended Sections of Title 17, U.S.C. 



AMENDED Sec. 203(b)(1) of Title 17, U.S.C. 



(b) EFFECT OF TERMINATION 



but with the 



following limitations: 

( I) When a drivative woxk, based on the copyrighted work 
covered by the terminated grant, was prepared before the termination 
under lawful authority of the grantor or the grantee, then: 
the person entitled to utilize the derivative work immediately prior 
to the effective date of termination shall, thereafter, have the 
privilege of continuing such utilization on these conditions: 

(i) such continued utilization shall conform to the terms 
and conditions of the instrument under which the creator of the 
derivative work acquired authority to base it upon the copyrighted 
work covered by the terminated grant; and 

(ii) any royalties, shares of profits or other moneys 
payable, under said instrument, "as considerat iou for the authorization 
to prepare a derivative work based on the copyrighted work covered by 
the terminated grant shall, after the effective date of termination, be 
paid to, and be the property of, the person or persons in whom the 
reverted rights in said copyrighted work are vested pursuant to clause 
I of th is subsection; and 

(iii) this privilege does not extend to the preparation after 
the termination of other derivative works based upon the copyrighted 
work covered by the terminated grant. 
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AMENDED Sec. 304(Cc)(6)(A) of Title 17, U.S.C. 

In all cases the reversion of rights is subject to the 
following limitations: 

(A) When a drivative work, based on the copyrighted work 
covered by the terminated grant, v-s prepared before the termination 
under lawful authority of the grinror or the grantee, then: 
the person entitled to utilize the derivative work immediately prior 
to the effective dace of termination shall, thereafter, have the 
privilege of continuing such udlixa ^ ^'c*e ccvJitions; 

(i) such continued ucilira'i n conform to the terms 

and conditions of .the instrument under *i • » the creator of the 
derivative work acquired authority to base u upon the copyrighted 
work covered by the terminated grant; and 

(ii) any royalties, shares of profits or other moneys 
payable, under said instrument, as consideration for the authorization 
to prepare a derivative work based on the copyrighted work covered by 
the terminated grant shall, after the effective date of termination, be 
paid to, and be the property of, the person or persons in whom the 
reverted' rights in said copyrighted work are vested pursuant to clause 
6 of this subsection; and 

(iii) this privilege does not extend to the preparation after 
the termination of other derivative works based upon the copyrighted 
work covered by the terminated grant. 




Senator Specter. Thank you very much. 
I would like now to turn to Georc 



Songwriters Guild of America 
Mr. Weiss. 
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George David Weiss, president of the 



STATEMENT OF GEORGE DAVID WEISS 
Mr. Weiss. Thank you, Senator. 

I am certainly grateful, like the other oeople, for the opportunity 
to talk about this issue. My name is George David Weiss. I am 
president of the Songwriters Guild of America, my position is an 
unsalaried one, and I am a full-time songwriter. 

I will submit to this committee a list of my m^jor compositions in 
support of my statement that songwriting has been my major 
talent and sole occupation since I was a teenager, which was quite 
a few years ago. 

The pending legislation which seeks to overturn the 5-to-4 deci- 
sion of the U.S. Supreme Court in Snyder v. Mills has the support 
of every creator whose copyrights are properly exploited by the 
media. Its purpose is straightforward— to close the loopholes in sec- 
tions 203 and 304 by making crystal-clear that in enacting the 1976 
copyright law Congress not only championed the rights of creators, 
but took into account the rights of those who employed the cre- 
ators' talents in other media. 

• T£ e I 976 c °Py^Sht law provides creators and users with new 
rights. It enlarged the term of copyright protection, it returned to 
authors, or their heirs, the copyrights previously assigned by them, 
it preserves to motion picture and record companies their owner- 
snip of derivative works. 

Derivative work owners who use our copyrights may continue to 
exploit such work as they did before the 1976 copyright law was 
enacted, on the same terms and conditions as existed before termi- 
nation. 

The balancing of the equity between creators and users is indeed 
one of the major hallmarks of the 1976 act. New rights under copy- 
right and new sources of income were recognized— that is, the obli- 
gation of jukebox owners to recognize copyrights; the obligation of 
educational TV and cable retransmitters to pay royalties for use of 
copyrighted music. 

While each of these newly recognized rights of users carries the 
obligation to compensate the copyright proprietor, the latter is 
similarly obliged to allow the user to exploit our works on a nonex- 
clusive basis. 

Therefore, the benefits of our talents are truly shared. 

The fallacy underlying the Supreme Court's decision is its failure 
to recognize that Congress was focusing its attention on the creator 
of both the original copyright and the derivative work. It did not 
seek to remunerate the music publisher, who the circuit court of 
appeals in its unanimous decision termed the middleman. 

Nor is it my intention to argue, as would some, that the middle- 
man music publisher is not entitled to the benefits of its contract 
with the creator. 

What I do argue is that Congress recognized th*t the middleman 
has received its contractual benefits. It has received just rewards 
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for its time and investment. The middleman has been deprived of 
nothing. 
Why? 

One: It has been fully remunerated for at least 28 years, and in 
most cases, for 56 years. 

Two: Its initial investment has long been paid off. 

Three: The royalties in auestion accrue from the investment and 
continued exploitation by the record companies, not the publishers. 

Four: Indeed, in the overwhelming majority of cases, the original 
publisher of the song has disappeared, the shares of stock having 
been sold to a conglomerate at a handsome profit — a profit, mind 
you, in which the songwriter whose copyright is sold does not 
share, despite some voicings of the word "partnership" between the 
songwriter and the publisher. We do not share when the publisher 
sells our product. 

Mills is a perfect case in point. Within the last 25 years, Mills 
Music and its catalog have been acquired by a company called Util- 
ities and Industries; then by a publicly traded trust; then, in rapid 
succession, by Esquire Magazine, Gulf + Western, and most recent- 
ly by Columbia Pictures, which is now a subsidiary of Coca-Cola. 

The only loser under the Supreme Court's decision is the song- 
writer, or his or her statutory heirs, who alone of all these parties 
must rely on a handful of copyrights to support their old age. 

If a songwriter is very lucky, while he or she may write hun- 
dreds of songs in a normal lifetime, only perhaps a handful will 
become hits and even fewer standards. Those standards become the 
writer's social security and legacy to his or her family. 

Of course, I agree that there are some singer-songwriters who 
may have become millionaires, but No. 1, they are few in number, 
and their financial well-being is derived primarily from their role 
as a performing artist, not from their copyrights. 

As conclusively demonstrated by the Songwriters Guild at the 
1980 hearings before the Copyright Royalty Tribunal held to actfust 
the mechanical rate, the annual mean income of our 4,000 to 5,000 
members was between $5,000 and $7,500, taking into account our 
royalties from all sources. 

It is our view, which finds support in the position taken by the 
Honorable Ms. Ringer, as Register of Copyrights at the time the 
1976 law was enacted, that the act sought to primarily benefit the 
creator-author. This, the U.S. Supreme Court failed to understand. 

The 5-to-4 decision focused on facts never argued or discussed by 
any of the litigants in any of their briefs, and in so doing, totally 
misconceived the manner in which the music industry operates. 

The Court held that since the royalties payable by record compa- 
nies were set in the mechanical license originally issued by Harry 
Pox Agency as agent for the original publisher, which issued a li- 
cense, that that publisher was entitled to continue to receive royal- 
ties after termination of its rights. 

What the Court overlooked was that those licenses were issued 
by music publishers in their capacity as the then copyright proprie- 
tor. 

However, once termination occurred and tho publisher no longer 
held any copyright, the rationale for its continued receipt of royal- 
ties ended. Indeed, as we cited in our Supreme Court petition for 
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review, the Court assumed that the entire mode of behavior of our 
industry supported their premise. Untrue. There are many, many 
situations where copyrights are assigned from one publisher to an- 
other, and the Hany Fox Agency automatically pays royalties to 
the new publisher at the rate established in the existing mechani- 
cal license. It is an accepted fact of our industry; indeed, it is so 
obvious that neither Fox nor Mills ever raised the issue of the me- 
chanical license as a rationale for their alleged right to continue to 
receive royalties. 

The rest of my remarks will be included in my major statement, 
and I certainly thank you, sir, for this opportunity to talk, 

[Prepared statement follows:] 
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Prepared Statement of George David Weiss 



summary 



Tht Songwriters Guild of America, on behalf of its 4,500 
songwriter members, urgea tht Committee to support S. 1384, 
concerning SI 203 and 304(c) of tht Copyright Act. 

Then sections provide author* and thtir statutory 
t>en#f iciariea with tht right to terminate grants made under 
copyright for tbo extended 19 year term addtd by tht 1976 
Copyright Act to copyrights subsisting btfort 197Bi and 33 years 
after a grant is made for works crtattd afttr 1971. An exception 
to tht termination right is tht right of owntrs of derivative 
works made from the original work to continue to exploit such 
derivative works made before the effective date of termination. 

We have no quarrel with the derivative work exception. 
However* the U.S. Supreme court. In Mills Hus lc Co. v. Snyder, 83 
L. Ed. 2d 556 (1985), recently held, in a case dealing with sound 
recordlnga made prior to the effective date of termination, that 
royalties payable by the record companies accruing after the date 
of termination must be shared between the songwriter and his music 
publisher pursuant to the terms of their now terminated publishing 
agreement • 

We believe that the Court erred in its interpretation of the 
1976 Copyright Act, its legislative history, and its Policy of 
extending protection to authors, in holding that the middleman 
music publisher whose rights have been terminated, is entitled to 
participate In income earned from record sales after the date of 
termination, where it is the record company, and not the music 
publisher, which is the actual utilixer of a derivative work. 

In our opinion, (which is supported by 4 justices of the U.S. 
Supreme Court and a unanimous decision of the U.S. court of 
Appeals) it was the intent of congress in extending the original 
56 year term of copyright to 75 years and allowing authors to 
recapture their copyrighta for thia extended 19 year term, to 
benefit the authora or their statutory successors, snd the users 
of derivative worka (auch as record and movie companies) who had 
expended considereble time, effort, snd tslent in cresting such 
worka; not the music publisher who is neither an owner of the 
copyright nor the creator of a derivative work. 

By enacting the 1976 copyright Law, congreaa created a 
delicate balance between the intereata of authora and thoae who 
would propetly exploit their copyright in the derivative market* 
The Supreme Court has mlaconatrued that intent and upaet thia 
delicate balance. 

S. 1364 would amend SS 203 and 304(c) of the Copyright Act to 
clarify auch intent. We aak thia committee to recommend lta 
passage. 

A more extensive discussion of our position is set forth In 
the accompanying paper. 
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1. I am Georgo David Weiss, a songwriter and proaident 
of The Songwriters Guild of America, an organization heralded ao 
America's voice of the songwriter in contractual, legislative and 
judicial matters. Our organization has for over 50 years been the 
spokesman, before Conqress and the American public, in all areas 
which vitally affect our ability both to create and to earn a 
decent living from our creative gifts, which has nourished this 
count ry. 

2. Contrary to popular belief, the overwhelming 
majority of songwriters do not earn "megabucks" . Their average 
standard of living falls within the $5,000.00 - $7,500.00 range as 
compensat ion for thei r ere at ive genius . The vast majority are 
required to seek outside means to support their talent. 

3. Evidence of the above was fully documented in the 
1980 hearings on the Mechanical Royalty Rate before the Copyright 
Royalty Tribunal (CRT). As this Congress is aware, the 1976 
Copyright Act, characterized by the then Register of Copyrights, 
Barbara Ringer, as an "author's bill of rights" gave new 
protection to all writers; created never before existing sources 
of revenue? and eliminated many technicalities which served to 
impede rather than promote copyright. At the same time, that law 
removed from creators - and songwriters in particular - areas of 
exclusivity over their copyright in exchange for the right of 
users to employ their works - non-exclusi vely - on payment of 
royalties, certain of which were fixed by law and others of which 
were subject to adjustment by the CRT. I cite as examples the 
juke box royalties; the obligation of imposed or secondary 
transmissions; the educational TV royalty and of course the 
compulsory mechanical license governing the manufacture and sale 
of phonor ecor ds. 

The compulsory royalty on mechanicals has been with 
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uo since 1909 - then fixod at 2ftf for each record manufactured ond 
sold. After 66 years of living under this maximum royalty, the 
1976 Act initially increased the rate to 2,75tf and ao a rooult of 
the CRT hearings, the rate escalated in 1981 to M and in 1986 it 
will reach 5tf. 



4. Even from this brief resume of the 1976 Act, it is 
apparent that many compromises were effected in orJer to bring 
about passage of a long overdue law. Thus, while requiring juke 
box owners for the first time to pay royalties for their use of 
our works, it set a fixed royalty on each box and gave them a 
license to use our songs; similarly, while requiring cable 
stations which rebroadcast distant signals to honor our 
copyrights, they were given an absolute right to broadcast our 
songs upon payment of royalties initially set by the 1976 Act, 



5. I believe that the compromises effected by the 1976 
law - which may be characterized as a cession of exclusivity over 
one's copyright for non-exclusive use by third parties in exchange 
for a meaningful compensation, is valid and in most respects a 
workable solution to conflicting needs. As we approach the 10th 
anniversary of that law, I find few areas which have not worked 
well or even better than Congress anticipated. 

6. S 1384, with which this hearing deals, involves one 
of the compromises wrought by Congress. A hallmark of the 1976 
Copyright Law was the creation of a new term of copyright 
protection for all creators. The two term copyright.of 28 years 
which had endured since 1909 was supplanted by a term measured by 
the Author's life plus 50 years thereafter. This term affected 
all copyrights created after 1978. Existing works, including 
songs, protected by copyright prior to 1978 were given a prolonged 
statutory life of an additional 19 years. Thus, to be specific, 
any song which was in its first or renewal tern on January 1, 1978 
would now be protected for 75 years rather than 56 years. 
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One of the questions posod to Congroao in croating 



the extended 19 years of protection wast Who would control the 
Additional 19 yoara? I believe that at this juncturo I must 
furnioh the Committeo with some insight into tho "business of 
music" in order that it better understands the compromise it 
effected : 

(A) In the world of music publishing as it existed in 
the 1920s and 1930s - the time when the songs were written 
whose copyrights are now reaching the 19 year extended term, 
songwriters (composers and lyricists) contracted with their 
music publishers to publish and exploit their songs. In 
exchange for royalties to be paid on uses secured by the 
publisher, primarily sheet music and recordings the composer 
and lyricist would vest rights in their publisher for the 
initial and renewal copyright terms. If the song was 
successful all parties would receive renumeration for the life 
of the copyright. It is fair to say that the publisher always 
received the larger share, Whatever royalty was allocated to 
the creator was shared by the composer and lyricist* A 
standard contract would provide for the composer and lyricist 
together to share 3sf or less for sheet music - which was very 
important in the 30s and between 10 and 33 1/3% of the 
mechanical royalties earned from the sale of phonor ecords , i 
remind the Committee t* the mechanical royalty for 66 years 
was a maximum of 2£ , liich the music publisher, under the 
cited contract, w ceive from 1.33£ to 1.80£ with the 
composer and lyrici iring the rest. 

(B) The contra nvariably endured for the two terms of 
copyright, ie. 56 years. The Fred Ft she r case held that so 
long as the creator lived into the renewal period, there would 
be no break in ownership by the publisher. Only if the 
composer or lyricist died before the renewal term could his or 
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hor atatutory ouccoflooro (aa dofinod in tho 1009 law) succeed 
to the copyright, free and clear of the contract. If the 
publioher had taken the additional precaution of getting an 
assignment from tho songwriters' spouse and children when tho 
writero signed up, as was common, then the heirs nevor 
recovorod the copyright. 

(C) Many publishing concracts dating from the 1920s and 
30s even at that time contemplated the possibility of a new 
copyright act. To protect against this possibility, it was 
common for publishers to acquire rights for not only "the 
initial and renewal term of copyright" but also "for any 
additions and extensions thereof." 

8a. Recognizing that it would be unfair to leave the 
ownership of the additional 19 years to the vagaries of the market 
place - Congress exemplifying Register Ringer's description of the 
proposed legislation as a "creator's bill of rights" sensibly 
enacted Section 304(c)/ which provides in substance that the 
author or his or her widow, widower or children can recapture the 
copyright at the Z the original 56 year period,- by 

terminating any eat . er grant. 

8B. Such right of copyright recapture was not automatic 
(indeed another compromise worked out by the Congress). To 
reacquire the 19 year term, it was obligatory on the creator, if 
living, or on his/her statutory successors, to send a Notice of 
Termination to his/her music publisher and the U.S. Copyright 
Offict within a stated period. 

9. If the law had ended there, this Committee would not 
be meeting today. What had been needed was to balance the 
equities between the creators and those seeking to employ the 
fruits of creation. Congress quickly recognized that to allow the 
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creator to recapturo 1001 of tho copyright could wroak havoc on 
thouo who, in rollanco on thoir righto, had expended lar<je numo of 
money in creating derivative worko which employed the underlying 
copyright, i nood but cite as examplon a motion picture producer 
who has made a multi-million dollar film baaed on a novel, or a 
record company that has recorded a song. Each having oxpcndod 
time, effort, money and creative talent in producing a now work 
would juotifiably complain that it was unfair to allow the owner 
of the original copyright cut off thoir rights to exploit their 
new work. 

To solvo this problem, Congress added to the above 
provision language which has now becomo known as the "except ion" • 
to wit: 

"A derivative work prepared under authority 
of the grant before its termination may continue 
to be utilized under the terms of the grant after 
its termination, but this privilege does not 
extend to the preparation after the termination 
of other derivative works based upon the 
copyrighted work covered by the terminated 
grant, - (77 U»S.C, 5304(c) ( 6 ) (A) • 

Bach party to the equation is now fully protected - 
each has had its rights secured and each is guaranteed the ability 
to exploit his, her or its respective market place without 
encumbrance , 

10, We have now reached the nub of the problem. 

In 1978, Ted Snyder and Marie Snyder, widow and son 
respectively of the late Ted Snyder, co-author of the famous song 
"Who's Sorry Now?" duly served a Notice of Termination on Mills 
Music Inc.; which became effective on January 3, 1980, By that 
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Action, tho finydorii, on tho offoctivo dato, r»actjuirn<J a U)0\ 
intoropt in th*« l«u» Totl nnydor'n 1/3 intorost in thiu song, (Tho 
co-mjthors and thole statutory ouccoimorn nomo of whom norvml 
aoparato noticon of torrninat ion, woro not portion to tho flnydor 
litigation.) Cop tuu of tho finydorn 1 notice woro ooevod on th« 
appropriate partiou and on tho Harry Fox Aijoncy inc. Tho lattur 
haa for more than 50 yearn uocvorl tho music publishing Industry an 
its agent for issuing licenses to record companies who Qloct to 
record a musical composition. Thu Fox office thereafter collocta 
royalties accruing on the sole of nuch records, and pay them to 
tho publisher, which, in turn, pays to the composer and lyriciat 
thoir respective contractual shares. 

11. Following receipt of the Notice, Mills Music 
challenged the right of the Snyders to receive the so-called 
"publisher's share" of those mechanical royalties which emanated 
from recordings made and distributed prior to the effective date 
of termination and which were sold following the effective date. 
In order to determine the rightful ownership of the disputed 
royalties, Pox commenced an interpleader action seeking a judicial 
decision of the following issue: 

Where a notice of termination had been 
properly served on the original publisher which 
had licensed recordings of "Who's Sorry Now" 
which royalties were derived from sound 
recordings prepared before but sold after the 
effective date of termination - was the original 
publisher or the terminating party entitled to 
those royalties. 

12. Lest this Committee believe that it is only "old" 
recordings that are affected by the instant litigation, it must be 
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notort K)\rst th* ortin« Imhu« In Invnlvwl In rm?nrdlngfl nolnq im«1u and 
roloanod today, 



Undur the 1976 [,aw, copyright onduron for 'iO yefua 



aftor tho croatnr'n death, concjroni, tearing that crflatoro in 
granting rights to tholr publ Inuem for •Urn full ti»rm of 
copyright" mitfht, au unUor tho old law, bo unable to rccapturo 
tholr rlghtu, npecified in 5203 that any grant made In 1979 or 
lator could aloo bo terminated: 



*[a]t any time during a period of five yuaru 
beginning at tho end of thirty-five yoaro from 
the date of execution of the grant; or, If the 
grant covers the right of publication of the 
work, the period beginj at the end of thirty-five 
years from the date of publication of tho Work 
under tho grant or at the end of forty yeara from 
the date of execution of the grant* whichever 
term ends earlier," (17 U.S,C 5203(a)(3)), 

Unlike the old renewal term, which could be 



effectively assigned for the second term (unless the creator died 
prior to the 28th year), both 5304(c) and 5203 provide that an 
author cannot bargain away his right of termination, 



•Termination of the grant may be effected 
notwithstanding any agreement to the contrary, 
including an agreement to make a will or to make 
any future grant, - (17 U,S.C. S5203(a)(5) and 
304(c)(5)), 

Thus Congress overcane the bar to a creators 



recapturing his rights created by the Fred Fisher case, Since the 
language of ST.03 is identical to that contained in S304» the 
effect on creators is the same. 
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13, The parties to the Interpleader action Ml«<l 
ornfM-mnt Inna for mimMry Iwlqement, In effeot thuy *ak«d the 
Court, an a matter of law, to Interpret the UngiMge of Uiu Ai?t 
and ita legislative hletory to determine whieh party waa entitled 
to the disputed royaltien. 

14, It ie important to note that r.h« court a wttt* not 
presented with lawuee relating to "entitlement - ! The agreed upon 
ractn, stipulated by tho parties, eliminated ^ny iMnciinuion to 
whether munic puhliahetfl, having held copyright!! for 56 y*uit'i, 
atill effectively exploited them; whether the cr«atnrti* or 1<] inn 1 
grants to tho publishers provided for them to receive a continuing 
oharo of royalties from tho oalo of recordn; or whether a 
publiohor was Indeed reoponoiblo for initially uecuring the 
recording at ioouo. 

Tho partieo to the action, which wan initially hoard 
by Judge Edward Weinfeld (U.S.D.C., S.D.N.Y.) sought an 
interpretation of language and intent which focuaod on the 
background and meaning of Congress tonal legislation. 

15, However, we believe that congress in reaoaoasing tho 
ultimate holding of tho U.S. Supreme Court, should take note of 
ce rtain f acts* 

(a) No publisher will be deprived of any 
anticipated income by the passage of S. 1384. The 
publishers have received revenue for at least the first 
28 years of copyright and, in the vast majority of cases, 
for 56 years. 

(b) If the 1976 Act did not extend the life of 
expiring copyrights for 19 years, these songs would have 
fallen into the public domain for use, without 
compensation, by one and all. 



116 



fwpjiiict. publisher i»r a doiw is uoiikMy to 

put* M « h i no luMisdt, tatuy control or 4<tiMnMt«r tin* V4ut 
major Uy of or* 411,1 pout |«)76 mm M'a, Mumr? la 

<i yonO wx.impiw of wi^t h<i n h4p|iHnn1 in this mmibtry, 
W(th|n thu lat,t J*> ytMia, Millti Mimu; *m| ltd iut .Uu'luti 
haVt) htfwn *riju (rati, by a comp.my I'llluH lit 1 1 it i** ( «nil 
ln«1iiHt r thiin hy <i puMtcly 1 railed uum, *mi Mien in 
rapid MuovroaMton hy K«nu | r N*fj44inH, (Julf ami tJ«f»turn, 
A\\t\ mom rt>&?t«ntly by Co luna> j *i Pift tir** v winch id now 
Mtihrtidiary r Okm-coU, 

M.iny rirfrui h<wt» bought ami mo I ci puimo ttmpirou - 
ciffonHri'i uflch ;i«Uur *n .ni»«(|UAtt* r<Hum in Ua investment. 
Mowi»vt>r, tho crmuot or ht»i/h««r family alon* nuuit roly Holojy on 
tho rovonuo from a handful of unnya to nupport t h*m«ol ves and 
thoir holro. Thoy do not ri'c«Mvt> any oxtra cornponu.u 1 on or 
payment wh«n t hi- 1 r aony ia no hi au part of a catalog, no natter 
how important rh*t aonq m*y bo in th.u catlloy. (To cUo from tho 
facta of tho Milli3/Snyd#n cmu* - prior to thy tt»rminat ton, and in 
Particular from 1951 through 1080, 419 licenses w«?ro la.iuud to 
record companies.) The <jrosn roy*ltioa received by MiUa in juat 
ton years, 1970 to 1900, were $142,633. 

16. Wo turn, albeit briefly, to tho judicial history of 
the Snyder/Mills case. 

A. O.S, District Court* 543 P. SUpp. 844 (S.D.N.Y. 

1982) 

As stated, the 1976 Copyright Act entitles creators, 
or their statutory successors, to recapture all rights under 
copyright following the 56th year, if they send a timely notice of 
termination. Appended to this right was the -Exception': 
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• K liar \ v<U \ vn work i>rui><*ru'1 MHd«r juthoiiry 
of t ht* 'jrcHH huhirti ttd ttipotf^ti <n may rum inou 
to h« t|tj)i<su»1 U ni1t* r the tanna iif r h« >jr*nf <ri«r 
1 1 1» t unMndt I mi i hur t M i fc» [ifl viU dot*q n»M 
bxrund iM«*i»4r«iii»n afrwr t h* tunnm-ni'in 

l)f oth«( OdriVatlVtJ Wufk« l>4om1 UihMl i h* 

iM>j»yr I <j ht e»1 w»»r k cov« rt* d hy e h« t «r min«t ml 

Invoking an*"* *h)hioiia l«*<jlnl»it ive hiafury, th« 



District court found that ih* t«r^inolivjy *mtdt»r th rt u»rnia of Mh» 
grant - wan not lnt«nd*<1 to oxclod" imipIo |>«i|j I ldh«rn fr«>m ^h^ r » 
in toy/ilt 1*10 turned after t, «rmlnat ion from oH aound record! ntf« . 
The Court h*M<t that the record tfompani**. i^uM t bt* i r ree< irdiiiqa 
und»r liconaoa from MlUti and Milla derived Ua .luthoiity under 
grant from t h« ^nthnri hwncrt* the record companion w«*re acting 
und»r •Authority of the nrant** dudqe Weinfwld found that l>ec«iuao 
dt»r I vat i Vt» worKo ar* haoed on -vi und**riyinq work, utilization of 
the derivative work "involve* the copyright in tho underlying 
work. Therefore, the exception necessarily limited th* r*voroion 
of those rights in tho underlying work that are incident to thia 
utilization. Sinco tho court found that the lanquaqe of tho 
atatute made no distinction between grantees who make or own 
dorivatlv© worKs and those who license them, Judqe Weinftld found 
that the exception made continued utilization auhjoct to the terms 
of the grant and all parties to that qrant were entitled to enjoy 
the benefits from its utilization wh*»re the terms of the grants so 
provide » 

The court reviewed the legislative history, which it 
found ambiguous at best. However, the Court found that it 
evidenced a congressional intent that in specified situations the 
benefit of the extension "should be shared*; the instant exception 
in favor of derivative rights creators being an example of that 
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intent* The court *a wnipMaiq on \ he word "sh^re 1 1*3*1 (i in 
hwUnve th*t the 4h*nnu wdb for the henafit "t » hw « ei mj n<n «»i 
ywhli^hwra an wt*ll *d the artual utilUur ut I h«* »leUvAUve w i 1 1 k 
(43 <lt*Mnut from a **Mnivj only her ween rh« coiiyri'jht proprietor 
and user), Th« oourt decided t hdi such 4rurth»j the *ut h»>r 

co receive that poftiiMi t>f r h«* ioy*Jt lea to which hi** i?«»m re»i*« 
originally entitled him hefure teimin4t-|on and, rone Iwded th* 
Court, there wae no valiil reAeon for excluding wmjr puhjtehers 
from (that log In the hr»nefl«tf of th« extended t»rm, 

H • Unl t e»1 ? U at tf^_^oOf,t r o£ ..ftVl'pq la > (720 p . ,! 0 713, 

Second circuit, Ptm 

The U.fl. Ciroult court, to ItA unanimous reversal of 
the Weinteld decision, focused on judge Wei nfeld 1 tj statement! 
•Congress intended that In specified situations t ho heneflte of 
the pxtvnaion (should) be shared* as manifested by the exception 
itself, which limita the rovrruionary rinhts of the .luthnra. The 
Court of Appeals held that In viewing the Congressional purpose, 
it found no reference to sharing by a middleman music publisher 
such as Mills, The Court held that in prepArlnq derivative works 
the licensees (I.e. the record companies) were relying on the 
authority of the grant from Mills to them even though that 
authority was originally derived from Mills* contract with the 
Snyders. This Is buttressed by the fAct that in the instant case 
Mills had to rely on two grants, i.e. the original grant from 
Snyder, which gives It a 50% interest in the mechanical royalties, 
and the subsequent license to the record companies from which 
those royalties flow. 

Since the only grant which defines the circumstances 
under which the derivative work is to be prepared and utilized is 
the mechanical license from Mills to the record company, it is the 
terms of that grant to which the exception applies and preserves 
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$ny»1«M MUM, 

Ih* cumi i|u|t w iy fnun»1 t»»*t MiU*» not a 
iiultMr or 4 rtanvativa wnr* within tin w«nin»j "t tot* aum**, 
T h«id w*» murium in U.« *i«tuiu k y which MW« Mi Ma, as a 

hiiiilldRium any oumim-Mon uirh Mm un.i«r*yln«j rnpyM<jhc. mcana* 
HUM w«* nd|th*»i * wtmm nui 4 ro|>yrnjhr »wn*r t M n«t 
t»nc 1 1 1 «i1 to (thai* In any my*Ui«i. 

Th* couit found that nor hint] m ch« l*»«jnUtiv« 
history mipn*r»il rq i mil vat • Mi*t CMn<jr«aa ha«1 aiMi*aa«*«1 4 
tripmlt* mtuation uf thla n*tu r «*. Mine- r»*n««uhl» mind* 
dtaagrde about Mm im«nt of th« l*nyo«<i«, court found that in 
th- congressional »ch»n* nn<J«r lying 'h* Act, it wa» ch* author who 
w*a ltd prim* hdnaflctary -nil th-raford any doubt i»»out Mi- 
intdndeil benoMciary -hoiMd ha r-aolved in favor of the author. 

IIowbvht on*» flt»«k» to par so th« language of the 
section, one la forced to conclude that the language contemplates 
a single grant - between creator and the terminated party; and 
that it doea not focus on the tripartite situation und*r 
diacuaoion. it the statutory language had been clear, not only 
would there have boon no ne*d for litigation, but there would not 
have been a majority of judges who ultimately agreed with our 
understanding of congress 1 intent (N.B. Of the 13 judges who heard 
the caae, from the Diatrict to the Supreme court, 7 supported the 
creators 1 understanding of the Congressional intent and 6 were 
opposed) . 

Faced with this lack of clarity in the atatute, the 
U.S. Court of Appeals focused on what I believe is the balancing, 
or what Judge Weinfeld calls the -sharing*, which is reflected in 
the Act. It is a sharing or balancing of equities between the 
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t W4J tdl |U 4. «*: 



b, " ,V 1,1 M,,Vttl * * will, iu »-...4.-„i „ t 

-|U „ nrfi ri-v- i , i(((MJ( , if(i)(ia 



P»...W„ w,.„ h 4« r ,.-.«.., Wl «>, 3 Wll |„ hg|| ,„...„., 

A,.|»-4l- found u,„ ,,„„, „„,„,,, „„, fo l . ( „ 1MnilB (HI1 „„ 1J 

thair own .1»nv dt iv« r»«a« ,,„,, , ,,,, , K |t . r , 

t h*t lilt ant . 



tn it* conolu«|on, rh- Court „t Api-aM .:..re*,-Uy 
roun.l th.1t ,„ ..„,.,,, ,* VBf80l , feuu^,,, .^.J,,. 

t. iion ji, UO i,s Ml IH41I whu-,, ^mTm 4 , , 
ptopri.to, C-O.U.I .), ., ,t hi* o, hB , fl .i, ,„ wr ,„ „.,,,,„ ^ 
h« or ,h* «rv„.d int.. ih, rental rn , MC , IM , 

r..v»r,.|on*ry provisions nf U04lcl, com,,.,, rr»u,^,i tM 
copyri,„ t to th* author, not-ithat and, m any Prl o, „,.,„, 
th» author, ny nesting ar.y p rlo t ,rant by th. Author. th* 

court r>it that Con^roaa .,.,.1 evid-nc*d a C |.« r intent to 
paranount protection to authors an,, th-.t h*, rs . to th, ...du.n.on 
of their prior At the tin,. ,» profct.,! tho^ who 

invited nubat.ntui ti»,, , fto ,t and non.y ,„ the P r, T arauon of 
•derivative w or ks« and who are rocoonUed a 3 3U ch hy the 
•Exc-ptlon" engrafted into the 1976 law. 
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* ..<*•!• * W|f *H<I M.tf mtt,ir J^t. ilef»ef j t *,« j <* <.« 
i'MO.cf *LX*_'Jll t * ^ 1 Sf ?.L -i L' 1 * 5 c . * c »i * ■ ; « ^ » * I » f • * 

J4te *|>er|f (c.l |ft in« >M «St o a #» i i a 1 I^Otoa. ?t,at j.*, 

1 1 a* o*t\*( *hl (i or l f , t jit t lug aarh fay "«'t< < t * ic, , )t ,1 

Of the United St at* 3 « U |»tcf*« i\,u| t |4 1 < a r*,«* IrtJi.ffrvl, Aa 

oMl')*tl"n \*f M^ltl^ t«> ro|*yt|.jhi prufrief > t 4 ft«r 

p>*rh*nic*| h^'mad fe^M^o jM/^rn^ ta 1 1 , u« <r$j|rt 4 ] 

of _ >?on tf (> Li * *. 1 /L 8 *- °iT y f -> ,1g f 1 n J LUS ISJ L 9 1 1 ^„^l^Xf * ! a - °* u '* 
• uthor or hia »t4tutary 9ucc*»«ot» t «r *?inJi^ tf*J t»«K ;jfi«||rt4| 

SnyO#r Drlrf to th« U.S. 5uprr«* Coyit # this m nc* .nrfet^n? th^n 
th» obU9*tlon of a tenant to p^Y r»nt to 4 now Un«U<ir<3 -*'*r* 
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old landlord aells his building. The tenant cannot argue that he 
will continue to pay the? old landlord. He is bound to pay the new 
landlord as a successor in interest to his predecessor. The 
Court, ignoring this, merely stated that since the mechanical 
licensei conferred no rights or privileges on the Snyders, they 
gained notl ing under those licenses. Since the licenses required 
payment to Mills - Mills must continue to receive those payments 
notwithstanding the fact that it is no longer a utilizer or a 
copyright proprietor. The Court stated "The statutory transfer of 
ownership of the copyrights cannot fairly be regarded as a 
statutory assignment of contractual rights." 



Brennan, Marshall and Blackmun, focused upon the protection 
accorded the uti lizer of the derivative work. They pointed out 
that the statute, while protecting the royalty rate that prevailed 
before the author's termination, did not identify the recipient of 
the royalty - that being a matter of total indifference to the 
record company. That the Mills/Snyder contract provided for a 
50/50 payment was entirely irrelevant to protecting the utilizer 
of the derivative work. 



derivative rights exception was to overrule th long held opinion 
that where a renewal copyright reverted to an author, t' * 
derivative rights owner had to stop exploiting the original work. 
In this context the middleman - who is neither a copyright 
proprietor or deafer - plays no role. 

It is appropriate to quote from Justice White's 
di ssent ing opin ion: 



In contrast, the dissenters, Justices White, 



The dissent stated that the entire thrust of the 



"The right to terminate defined in 5304(c) 



encompasses not only termination of the grant of 
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copyright itself, but also termination ot the 
grant of 'any right under* that copyright. 
Surely this termination right extends to 
recapturing the right previously given to the 
grantee, in this case Mills, to share in 
royalties paid by licensees. 

"The utilizers' sole interest is in 
maintaining the royalty rate that prevailed 
before the author's termination of the grant? the 
identity of the party who receives that royalty 
is a matter of indifference to them. In this 
case, the utilizers, Mills' licensees, were not 
parties to the agreement between Mills and the 
Snyders. They wore contractually obligated to 
pay royalties to Hills, but were not involved in 
any division of royalties beyond that point. It 
is strange, to say the least, to hold, as the 
Court does today, that the terms of utilization 
by the licensee include the agreement between 
Mills and Snyder to divide royalties, an 
agreement that is entirely irrelevant to 
protecting utilization of the derivative work. 

The majority claims that it is essential to 
read the Exception as preserving Mills' rights 
because the terms under which the derivative 
works are utilized identify Mills, or Fox, as 
Mills' agent, as the recipient of the royalties. 
It is surely true that the licenses say this, but 
that is a surprisingly weak reed on which to rest 
a judgment of this Court. It can mean only that, 
if the utilizer of the derivative work wishes to 
continue to pay royalties to Fox, he may do so. 
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Fox, after collecting the royalties and deducting 
its fee, will be obligated to forward the 
royalties to the rightful owners of the 
copyright/ the Snyders." 

Turning to the legislative history the dissent 



"The legislative history of the Exception is 
scanty/ and it contains no express consideration 
of the mu 1 1 ipl e-grant si tu at ion that confronts us 
in this case. . . . 

"The majoritj places great emphasis on 
indications that Congress was aware of 
multi-party arrangements in the movie and 
music-publishing industries/ positing from this 
awareness an intention to extend the benefits of 
the Exception to middlemen such as Mills. But 
the majority cites not one word to indicate that 
Congress did in fact contemplate such a result 
when it enacted the Exception. On the contrary, 
when the Exception was being drafted by the 
Copyright Office/ the hypotheti cals offered to 
illustrate its operation were cast in terms of 
the motion picture industry and assumed that the 
creator of the underlying work, a story or novel, 
would deal directly with the creator of the 
derivative work, a film. 

"That middlemen such as music publishers 
were to be excluded from the benefits conferred 
by the Exception is strongly supported by 
statements to that effect by music publishers 



stat ed: 
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themselves, made in the discussions that took 
place before the Copyright Office. When a 
version of the Exception first appeared in the 
1964 preliminary draft bill, representatives of 
the music publishing industry protested. A 
representative of the Music Publishers 
Association of the United States stated that 
under the proposed exception, 'the royalties 
resulting from the license presumably rever(t] 
entirely to the author.' A spokesman for the 
Music Publishers Protective Association construed 
the exception as being 'for the benefit of 
everyone acquiring rights under a copyright other 
than the publisher. 1 



"As the majority acknowledges, the principal 
purpose of the extension of the term of copyright 
and the concomitant termination provisions - to 
which the derivative works clause forms an 
exception - was to benefit authors. Under the 
1909 Copyright Act, copyright subsisted in two 
twenty-eight-year terms, with renewal available 
to the author at the end of the first term. This 
right of renewal was intended to allow an author 
who had underestimated the value of his creation 
at the outset to reap some of the rewards of its 
eventual success . That purpose, however , was 
substantially thwarted by this court's decision 
in Fred Fisher Music Co. v. M. Witmark & Sons , 
318 U.S. 643 (1943). As a result of that 
decision, an author might assign, not only the 
initial term of the copyright in his work, but 



* * * 
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also tho ronowdl torr Thwj, ^saignoea wore ablo 
to demand tho aasigrv m of hot h t-^rr* at the 
time when the value of tho copyr lyh* work wap 
most uncertain, 

"The termination prov* -ona of the 1976 Act 
were designed to correct this situation. They 
guarantee to an author or his heirs the right to 
terminate a grpnt and any right under it 
•notwithstanding any agreement to the contrary,' 

The House Report accompanying the Act explained 
that '[a] provision of this sort is needed 
because of the unequal bargaining position of 
authors, resulting. in part from the impossibility 
of determining a work's value until it has been 
exploited,' The termination provisions # 
therefore, cl early favor autho rs ' interests over 
those of grantees such as music publishers. 



"By going further than necessary to effect 
the goal of promoting access to the arts, the 
majority frustrates the congressional purpose of 
compensating authors who, when their works were 
in their infancy, struck un remunerative 
bargains. That such frustration will result is 
cl earest in the si tuat ion, not uncommon in the 
music industry, where an author has assigned his 
rights for a one-time, lump-sum payment. Under 
the majority's interpretation of the exception, 
the publisher-middleman would be free to continue 
to collect all royalties accruing during the 



* * * 
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extended ninotoon-yeor copyright torm, and tho 
author would receive nothing. While my 
interpretation of the Exception reaulto in the 
author's receiving more than he would have 
received under the terminated grant, auch a 
reault is the very objective of the termination 
provisions, 

"To allow authors to recover the full amount 
of derivative-works royalties under the Exception 
is not to slight the role of middlemen such as 
music publishers in promoting public access to 
the arts , Achieving that fundamental object ive 
of the copyright laws requires providing 
incentives both to the creation of works of art 
and to their dissemination. But the need to 
provide incentives is inapposite to the 
circumstances of this case, because the rights at 
issue are attached to a term of copyright that 
extends beyond what was contemplated by the 
parties at the time of the initial grant, In 
1940, when Ted Snyder and Mills entered into 
their royalty-division agreement , nei ther party 
could have acted in reliance on the royalties to 
be derived from the additional nineteen-year term 
created by the 1976 Act, In this situation, # the 
author and the grantee have each already reaped 
the benefit of their bargain, and the only 
question is which one should receive the windfall 
conferred by Congress. The considerations that 
should govern the allocation of a windfall art' 
not those of providing incentives but those of 
providing compensation. And the legislative 
history of the renewal and termination provisions 
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inJtcatoo a conyrenoional purpose to coinponiiflto 
authorn, not thoir Qrontnon. In attempting to 
claim for itnolf tho benefits of the derivative 
works exception, Mi Ma boarn tho burden of 
proof, in my view, it Mfl fallen far nhort of 
carrying that burden, ■ 

The gravamen of our complaint ia that the supremo 
Court majority made tho language of the Harry Fox license the 
focal point of its decision, but it misunderstood that language. 

The fact ia that the language has never been 
construed in the music industry as the Supreme Court construed 
it. On the contrary, whenever copyright to a musical composition 
has changed hands, voluntarily or involuntarily, on notification 
of the change Fox has paid royalties to the new copyright owner or 
his designee, The language in the Fox license mentioned above has 
only governed the frequency of payment and the basis of 
calculating royalt ies , 

The cl ear est illust ration is the common s i tuation 
where copyright ownership has changed at the end of the first term 
of copyright. If an author has granted to a publisher rights for 
only the first 28-year term of copyright, after the first term the 
renewal copyright reverts to the author or his statutory heirs (as 
defined by the Copyright Act), and they may grant the renewal 
copyright to a different publisher. Even though an author may 
have granted both initial and renewal term rights to a publisher, 
if the author dies before the end of the first term of copyright, 
his statutory heirs may renew the copyright and also assign the 
renewal to a new publisher, In either case, the consistent 
practice of Pox has been pay all royalties earned after the 
renewal to the new publisher. Fox does not issue a new license or 
change the existing license; it requires no documentation beyond 
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continuation t.h<u tho ch.mqf in copyr Uiht own«»rjih i|> h.in m<<<iir roil . 
All inunic puiil liih»ru ficeopt ami part IMp.iio In rhlu pr<i«ai«?p. 

In (Ictormin I no; t h«» payon of royali.i"ii, pox han 
followo.l tho provijilonn or the* uuumory jompu laory limninc*, whom* 
terms aro incorporated in the i-'ox licoiio*>. Th'» ntatutory llci-nnn 
requires royalties oar nod upon "phonorucordu made <md dliitrtbutod" 
to bo p.iid to the owner of tho muuic copyright at the r.im«i of 
distribution (17 U.S.C. 5115(c), 1909 Act Sl(o)). 

When tho language of the Fox license la understood 
as It han consintontly been applied, the major premise of the 
Court's decision disappears. If it is accepted that, is we 
contend, the "grants" preserved by the Exception are the Fox 
licenses, there is both "a contractual [and] a statutory basis for 
paying fall] of the derivative works royalties to the snydera" (83 
L. Ed. 2d at 568). That basis is the compulsory licenoo provision 
of the Copyright Act, as incorporated into the Fox licenses. 

We belive that five Supreme Court justices have 
thwarted the will and intent of Congress, and on behalf of all 
creators we seek redress. We are pleased that two former 
Registers of Copyright and the present Register support our 
posit ion. 

We only ask this Committee and the Senate to return 
to us what they originally intended: unencumbered ownership of 
our reverted copyrights during the 19 years extended term and for 
the balance of the life of new copyrights after their 35th year 
subject always to the required sending of the Notice of 
Termination, and the rights of the record companies and like users 
to continue to exploit our creations. 
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Senator Smrrat, Thiuik you, Mr, WoIhh, 

Spouklng for myself, I do not know that the Ihhuo of eongmmlon. 
ill Intent w a very dominant one In Huh hearing, because the Court 
Huh already said what tho congressional intent In, and 1 think thnt 
what wu arc goliiK to be looking for on thin legislation la tho state 
wont of public policy, 

So let me begin with you, Ms* Rlngor, where you articulate willy 
on policy grounds the position that there was not a bargaining for 
the benefit, there was not an expectation of the benefit, and there 
was not anything done to deservo the benefit. 

It nrJirht help the discussion if you would amplify those conclu- 
sions as you see tho underlying policy considerations with the spe- 
cific case. Take an illustrative case and run through the factual 
context under the Supreme Court's decision of tho case, contrasted 
with the wny you think it ought to be for the policy reasons you 
have stated. 

Ms. UiNGEK. The Mills case is probably as good an example as 
any. l^et me say at the outset that I do not in any way take issue 
with what music publishers do. I think that they do a lot of good, 
and it is a worthy industry, and all that. The fact is that this was a 
1923 copvright, and in 1923 the Mills Co. expected to get at most 56 
years. They bargained for that; they got it, And here we are, way 
up in the 1980's, and as Mr. Weiss has very effectively pointed out, 
the company has passed through many hands, None of those people 
that were bargaining then had anything to do with the use of the 
work in 1985, or in 1980, or whenever the facts arose in the case. 

The simple fact is that any business— not just businesses involv- 
ing copyrights—when it makes an investment, plans how it will get 
the return back on that investment. And we, as I indicated in my 
statement, looked very deeply into some kind of meaningful 
number of years that would ensure that the publisher would get a 
fair shake. The publishers themselves agreed to 35 years in 1964, 
when this provision was drafted. 

Senator Specter. Mr. Kay, what is your response? 

Mr. Kay. Well, first I would like to say that we have acquired 
several music publishing companies, and we pick up the gauntlet 
and run with it to promote and continue to get as much value as 
possible out of the songs. What we do, I think, benefits songwriters 
and, of course, benefits ourselves. 

We definitely are partners in the situation, continue to be 

Senator Specter. How about Ms. Ringer's comment about 1923 
and 1956 bring you to 1979, but not beyond? 

Mr. Kay. In some of the catalogs that we have acquired, there 
are agreements existing that date back well into the first 28 years 
of copyrights that do deal with the issue of extension of the copy- 
rights. These contracts were negotiated at that particular time by 
knowledgeable people on both sides. I believe that publishers and 
writers did anticipate an extension in copyright terms, because 
U.S. law was so antiquated and has not come in line with the laws 
throughout the rest of the world~50 years past the death of the 
writer. They certainly did anticipate that there were going to be 
extensions in many cases. 

So I believe that 

Senator Specter. Well, absent an express extension, then what? 
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Mr. Kay. Well, again, In my own experience, lor thu length of 
time that I have boon in thin particular buflinesn, extennlon \\m 
boon nntlclniitoil, Wo havo acquired catalog baned on the aHaump. 
tlon that there would bo an extennlon of copyright and that wo 
would participate in that exteiiHion. All wo aro roally (UjkinK to 
pnrtlclnnto in now aro those derivative workn that existed prior to 
the ond of tho Gd-your term that wo helped to promote, and wo con- 
tinuo to help to promote. 

Wo will, of course, continue to promote thone works into the It)- 
year terniN, and it gets more and more important for music pub- 
liHhorM to bo involved in thin area of promotion of exiting copy- 
right* or oxietinR licensed works, becaufle attain, ono of our major 
functions is to keep our catalogs nlivo nnci tho writers' catalogs 
alivo, as well. 

Senator Spectkr. Mr. Karp, Mr. Kuy presses hard tho issue of 
p{ rtnorship, contribution, merit on the part of his side of it. What 
do vou think? You had said oarlior that you thought that was 
really not gormano, not rolovant. 

Mr. Karp. I do not think it is relevant, first because tho termina- 
tion clauso unquestionably cuts off the rights of publishers who 
invest large, vast sums of money in creating and distributing a 
work, when it is not a dorivativo work, but "the" work. They aro 
cut off after tho 56 years of copyright. 

No one bargained a nickel more because they put the phrase in 
the contract or any extensions thereof. 

I should point out that a music publisher, book publisher, or any 
other publisher does not have to worry about termination 

Senator Specter. Have you ever tried to strike the clauso "or ex- 
tensions thereof and found no argument? 

Mr. Karp. No; no one could do it. 

Senator Specter. No one could do it? Why not? 

Mr. Karp. Because they did not have the power to do it. 

Senator Specter. Did you ever try? 

Mr. Karp. Yes, I am sure people have tried. 

Senator Specter. You have tried? 

Mr. Karp. Yes. I tried to take out the clause "and any renewal 
thereof/' and a book publisher told me, "I have never signed a con- 
tract like that in my life." But my point 

Senator Specter. And you did not storm out of the room? 

Mr. Karp. One of the things I try to point out in my statement is 
that there are many clauses that authors in their right minds will 
not take, if they have any choice, but they do not have a choice. 

Let me make this point, though, Senator Specter. Any music 
publisher or book publisher can, if it wants to do what other em- 
ployers do, avoid termination by taking on the economic burden of 
hiring a writer and paying the writer a salary whether or not the 
work is successful. 

But publishers of books and music do not do that because the 
risk is far too great, and therefore it is the author who really 
makes the investment and takes the risk. And because the author 
does that, the author as an independent contractor becomes the 
copyright owner. 

This whole debate would be ended if publishers said: 
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I WMht tliia wurk liM«v«r; thor*'l'on\ I tun uurwiriN tu Mru you, <tml I om fjoinu to 
|uiy you ii Hiilnrv, unit whether IhiM honk you NpcMit ft yt'iirN writing in a hit nr n flop, 
ymi i'mii umkt* f, 100,000 from ii 

You will not find a publisher willing (0 do (had nor a iiiunIc pub- 
Unlier. 

Where they do hire writorn iih employee*, thoy do not have a ter- 
mination clause problem. 
Mr, Kay. May I respond, Senator? 
Senator Spkctkii. Yes, please do, 

Mr, Kay. Wo pay over $200,000 a year in advancw and milades 
0 writer** wo have under contract to support thorn in their activi- 
ties. We have writers in whom I believe in that we've been in the 
hole to the tune of about $50,000 to $100,000; we keep them on 
staff. 

I have a writer that I think is wonderful who has been with me 
lor 7 years but who has yet to earn his keep— and I will continue 
to believe in him. I have writers who have been fortunate enough 
to become millionaires as a result of our combined efforts, ana I 
have writers who are, as I said, in the hole. 

I think that wo do supoort a creative team, and the moneys that 
are generated by copyrights, we plow back into helping new song- 
writers. 

Senator Specter. Mr, Weiss, what is the issue of hardship? We 
talk about a balancing of the equities. How has the Mills Musk de- 
cision impacted in an adverse way, if at all, on writers? 

Mr. Weiss. Well, let me start by citing my experience as a song- 
writer when I began. There is no such thing as equal bargaining 
power. To begin with, a song is such an ephemeral thing, it is such 
a blind item, I could walk in with "The Star-Spangled Banner," 
and nobody is going to know it until it is out on the market and it 
becomes a hit, and people say, "Oh, I love that national anthem." 
But before that, nobody knows. 

And when I walk in with that song, I cannot bargain with the 
publisher and say, "Well, I have got 'The Star-Spangled Banner 1 
and therefore I want such-and-such a deal and such-and-such an 
advance," or a bonus. There is no such kind of bargaining power. 
Plus the fact that at the end of the period of the 56 years, these 
songs—were it not for the new copyright law—these songs would 
have gone into public domain. And it was because Congress wanted 
the songwriters to finally reach that point of bargaining power~ 
after 56 years, you would know whether or not you had a national 
anthem on your hands— they decided, well, it is time we gave this 
power to the writer at the end of that period. 

And we have— forgive me if I use the term— widows, children, 
who are supposedly in line to receive this money back. If you want 
to call it a windfall, be my guest. But now, with this 5-to-4 decision, 
it is kind of an irony. It is like Swiss cheese. We own something, 
but we do not own it. It has been given back to us by the Congress, 
but there are so many holes in it that we are not going to own it, 
because these publishers will continue to claim royalties on those 
copyrights. Well, it is a current hardship, but it is going to affect 
every song, not only those renewal for those 19 years, but every 
song that is and ever will be written by every songwriter. If the 
publisher who has it in the first period of time continues to receive 
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royalties when ttu^ contract expire*, then there In no nqiutl tougnin^ 

mg portion whntnoever for the aongwriter. 
Senator Swnvic, All ritfht. Thank you nil very much, 
Dooh anybody eke have anything they would like to nay before 

we conclude? 

Mr. Kakk I would Junt like to add one point. I turn back to hook 
HiMlHhliiKi becniw© wo should not lose niKht of the fact that thin 
HMio in not limited to music and compoflora, nor Is the perfonnnnce 

of one publisher who muy be exemplary 

Senator Si'kctkk. You want to turn back to book iHibllahera. Sen- 
ator Goldwuter may huvo a quuHtlon for you, Mr. Kurn, for the 
record. 

Mr. Kaiii*. I would bo glad to answer It, as long an It ia on book 
publishing and not the dofonse budget. 

The point I was going to mako Is this: Aa Mr. Weiss said, nnd ho 
was tusolutely right, thoro is no equality of bargaining, and oh a 
result, authors grant rlghta In perpetuity to publishers—such as 
the r^ht to liconso paperback editions of the author's book. Tho 
author gives that for the life or the copyright. Whon tho publisher 
hns tho right, with its superior bargaining power, it novor grants 
fmch a license to a paperback book publisher; it only grunts u li- 
cense for 5 or 7 years. 

Tho reason is very simple. Harper & Row has a lot more power, 
Random House has a lot moro power, than almost any author that 
deals with them. They can get much more from the author than 
they are willing to givo to some other user. And this is true all 
across-the-board, and this is what termination clauses were at- 
tempting to remedy. 

Mr. Oaerman. Senator, may I add one comment? 

Senator Specter. Yes. 

STATEMENT OF MICHAEL S. OBEHMAN 
Mr. Oberman. In the course of his statement, Mr. Weiss indicat- 
ed that the realities of the music industry were not put before the 
courts in the course of the litigation. That was because the courts 
were not called upon to make a policy judgment. That had been the 
task of Congress. The courts were called upon, and did attempt, to 
determine what had been congressional intent. Our briefs in the 
Mills Music case set forth at length an explanation of what that 
intent was. We have submitted a set of the briefs. And I do submit 
that each time one comes back to Judge Weinfeld's opinion in the 
district court, it becomes clear that he attempted, and I think suc- 
cessfully so, to show what had been intended by Congress— a bal- 
ancing and accommodation of interests as between creators, pub- 
lishers, and other users. 

Senator Specter. Mr. Oberman, you are representing that the 
Supreme Court did not consider the underlying merits of the situa- 
tion, but only congressional intent? 

Mr. Oberman. Essentially so. The case was decided on summary 
judgment. There was no factual record developed as to what the 
various roles were in the industry. Instead, the parties marshaled 
from the very lengthy legislative history what had been presented 
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No. 83-1153 
In The 

SUPREME COURT OF THE UNITED STATES 

October Term, 1984 
— * 

Mills Music, Inc. 

Petitioner, 

— against — 

Marie Snyder and Ted Snyder, Jr., 
d/b/a Ted Snyder Music Publishing Co., 

Respondents. 

On Writ of Certiorari to the United States 
Court of Appeals for the Second Circuit 



RESPONDENTS' PETITION FOR REHEARING 

Respondents request that this Court grant rehearing and re- 
consider its decision rendered on January 8, 198S, or in the al- 
ternative remand the case to the District Court, because this 
•Court's decision rests on an erroneous factual premise. This case 
was decided on cross-motions for summary judgment, on the as- 
sumption that there were no material factual issues. However, 
industry-wide construction of and practice concerning the li- 
censes issued by the The Harry Fox Agency ("Fox") are con- 
trary to this Court's construction of those licenses. 

Respondents contended that the "terms of the grant" which 
are preserved by the Derivative Works Exception (17 U.S.C. 
§304(c)(6)(A)) are the licenses from Fox to the recording 
companies, and that on termination the Snyders stepped into 
Mills' shoes with respect to those licenses. The Court's principal 
reason for rejecting that contention was its finding that if the 
Fox "licenses are examined separately from that earlier grant 



139 



135 



2 

[from Snyder to Mills], they merely require that royalty pay- 
ments be made to Mills or to Fox as the collection agent for 
Mills 9 " (slip opin. p. 13). Based on that finding, the Court con- 
eluded: 

"If, as the Court of Appeals held, the Exception limits 
the relevant terms of the grant to those appearing in the 
individual [Fox] licenses, two rather glaring incongruities 
would result. • • • Second, and of greater importance, 
there would be neither a contractual nor a statutory basis 
for paying any part of the derivative works royalties to the 
Snyders. (Slip. opin. p. 13). 

'The licenses issued to the record companies are the 
source of their contractual obligation to pay royalties; 
viewed apart from the 1940 grant, those licenses confer no 
rights on the Snyders. * * * The Snyders' status as owner 
of the copyright gives them no right to collect royalties 
by virtue of the Exception from users of previous author* 
ized derivative works.* * * The statutory transfer of owner- 
ship of the copyright cannot fairly be regarded as a stat- 
utory assignment of contractual rights. (Slip. opin. p. 14). 

« * « 

'The contractual obligation to pay royalties survives the 
termination and identifies the parties to whom the payment 
must be made. If the Exception is narrowly read to exclude 
Mills from its coverage, thus protecting only the class of 
"utilizers" as the Snyders wish, the crucial link between the 
record companies and the Snyders will be missing, and the 
record companies will have no contractual obligation to 
pay royalties to the Snyders." (Slip. opin. pp. 15-16; see 
also dissent p. 3). 

The Court's finding appears to be based on the standard 
provision in Fox licenses which reads, with minor variations: 

"1. You shall pay royalties and account to us as Agent 
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for and on behalf of said Publisher(s) quarterly on the 
basis of records manufactured and sold;" (JA 26; see also 
JA 23, 81). 

The fact is, however, that that language has never been con- 
strued in the music industry as this Court construed it On the 
contrary, whenever copyright to a musical composition has 
changed hands, voluntarily or involuntarily, on notification of 
the change Fox has paid royalties to the new copyright owner 
or his designee. The language in the Fox license quoted above 
has only governed the frequency of payment and the basis of 
calculating royalties. 

It has been the consistent practice within the music industry 
that payment of royalties under Fox licenses has always fol- 
lowed changes in ownership of the copyright in the musical com- 
position, and has not been restricted to the publisher named in 
the license. This is true whether the change in ownership was 
voluntary or involuntary, by assignment or by operation of law. 
Thus the clause is understood to require payment of royalties 
to the copyright owner, whomever he may be, when the royalty 
is generated. 

The clearest illustration is the common situation where copy- 
right ownership has changed at the end of the first term of copy- 
right. If an author has granted to a publisher rights for only 
the first 28-year term of copyright, after the first term the renewal 
copyright reverts to the author or his statutory heirs (as defined 
by the Copyright Act), and they may grant the renewal copy- 
right to a different publisher. Even though an author may have 
granted both initial and renewal term rights to a publisher, if 
the author dies before the end of the first term of copyright, his 
statutory heirs may renew the copyright and also assign the re- 
newal to a new publisher. In either case, the couskcent practice 
of Fox has been to pay all royalties earned alter the renewal 
to the new publisher. Fox does not issue a new license or change 
the existing license; it requires no documentation beyond con- 
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flnuation that the change in copyright ownership has occurred. 
All music publishers accept and participate in this practice. 

In determining the payee of royalties, Fox has followed the 
provisions of the statutory compulsory license, whose terras are 
incorporated in the Fox license. The statutory license requires 
royalties earned upon "phonorecords made and distributed 1 ' to 
be paid to the owner of the music copyright at the time of dis- 
tribution (17 U.S.C. §115(c); 1909 Act §l(e)), 

In short, although the Fox license form modifies the statutory, 
"self-executing" compulsory license in such respects as frequency 
and rate of payment of royalties, it does not modify the provi- 
sions of the statutory compulsory license as to the recipient of 
royalties. 

To put it another way, the term in the Fox license that has 
governed the payee of royalties has been the language which 
incorporates the provisions of the statutory compulsory license 
(e.g., JA 23, 26, 81); designation of Fox "as Agent for and 
on behalf of said Publisher(s)" has been treated by Fox and 
by music publishers as merely descriptive of Fox's role, and not 
as an exception to the statutory provision under which the right 
to mechanical royalties follows the music copyright. For this rea- 
son, as the respondents have contended, upon termination the 
Snyders stepped into Mills' shoes with respect to the receipt of 
royalties under the Fox licenses. 

When the language of the Fox license is understood as it has 
consistently been applied, the major premise of the Court's de- 
cision disappears. If it is accepted that, as we contend, the 
"grants" preserved by the Exception are the Fox licenses, there 
is both "a contractual [and] a statutory basis for paying [aUl of 
the derivative works royalties to the Snyders'' (Slip opin., p. 
13). That basis is the compulsory license provision of the Copy- 
right Act, as incorporated into the Fox licenses. 

The facts as to the practice of Fox and of the music industry 



142 



138 



5 

are described in the annexed proposed affidavit of Lewis M. 
Bachman, Executive Director of The Songwriters Guild, based 
on his 25 years of experience in the music industry, as an ac- 
countant and as representative of both music publishers and song- 
writers. Mr, Bachman has reviewed and approved his proposed 
affidavit; and respondents offer to submit such affidavit, exe- 
cuted by Mr. Bachman, in this Court or upon remand. More- 
over, we do not believe there can be any dispute as to the facts 
he describes, and we are confident that if inquiry as to those 
facts is made to Fox, they will be confirmed by Fox itself. 

Fox's construction of its licenses supports respondents' posi- 
tion and is consistent not only with the terms of those licenses, 
but also with prior judicial construction of copyright licenses. 
In April Productions, inc. v, G. Schirmcr, Inc., 308 N.Y. 366, 
126 N.E. 2d 283 ( 1955), the New York Court of Appeals held 
that even though a publisher of a musical composition agreed 
to pay royalties without any time limit to the party from whom 
the publisher obtained the rights, its royalty obligation to that 
party ceased at the end of the first term of copyright, when 
ownership of the renewal copyright passed to the writers' stat- 
utory heirs. Thereafter, the publisher was required to pay only 
the owners of the renewal copyright or their assignees. The April 
Productions holding and its implications for the entire question 
of derivative rights were well understood by the drafters of the 
1976 Copyright Act. See Ringer, "Renewal of Copyright," 86th 
Cong., 2d Sess., Copyright Law Revision, Studit* Prepared for 
the Subcom. on Patents, Trademarks and Copyr . of the Sen- 
ate Judiciary Committee, Study No, 31 (Comm. ?rint 1961), 
168. 

The facts as to the meaning of the Fox license language were 
not discussed in the lower courts or in the briefs before this 
Court because they were not material under the approaches 
taken below. Neither the District Court nor the Court of Ap- 
peals rested its decision on the Fox licenses' designation of Mills 
as "publisher". And in this Court Mills itself stated, "Mills does 
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mt rely or need to rely on its licenses to the record com- 
panies . . /' (Petr's Br., p. 20). 

lor the reason stated above, respondents respectfully request 
that this Court grant rehearing and reconsider its decision or in 
f he alternative remand the case to the District Court. 

Februory 1, 1985 

Respectfully submitted, 

Harold R. Tylbr, Jr. 
(Counsel of Record) 
Patterson, Belknap, Webb 

& Tylbr 
30 Rockefeller Plaza 
New York, New York 10112 
(212) 541-4000 
Attorneys for Respondents 

Frederick T. Davis 
Robert P. LoBue 
Frederick F. Greenman, Jr. 
Linden and Dbutsch 

Of Counsel 
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PROPOSED AFFIDAVIT 

STATE OF NEW YORK 
COUNTY OF NEW YORK Ss ' : 

Lewis M. Bachman, being duly sworn, states: 

1. I am Executive Director of The Songwriters Guild (for- 
merly known as the American Guild of Authors and Composers 
and the Songwriters Protective Association). I make this affi- 
davit in support of Respondents' Petition for Rehearing. 

2. I have been engaged in the music industry for more than 
25 yean, successively as an accountant, as a representative of 
music publishers, and as a representative of songwriters. As a 
Certified Public Accountant and an employee of Kalisb, Rubin- 
roit and Co,, C.P.A.S, I audited music publishers from 19S9 
through 1965. From 1966 through November of 1972 I was As- 
sistant Controller and then Controller of The Aberbach Group 
of Music Publishing Companies, comprising approximately one 
hundred domestic music publishing companies. From Decem- 
ber 1972 to the present I have been Executive Director of The 
Songwriters Guild ("the Guild 1 *). In the latter position, I have 
represented not only songwriters, but also approximately one 
hundred publishing companies owned by members of the Guild, 
as part of the Guild's Catalog Administration Program. 

3. Throughout my career I have dealt continuously with The 
Harry Fox Agency ( u Fox w ). 1 am quite familiar with its prac- 
tices concerning the payment of mechanical royalties (/.*., those 
derived from the manufacture and sale of phonograph records 
and tapes). I have also discussed those practices with others in 
the music industry upon innumerable occasions. My statements 
in this affidavit are based upon my knowledge of these practices, 
derived through my 25 years of professional experience. 

4. I am familiar with the language in the standard Fox "me- 
chanical" license form issued to record companies, which states, 
with slight variations: 

"You shall pay royalties and account to us as Agent 
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for and on behalf of said Publishcr(s) quarterly on the 
basis of records manufactured and sold/* 

That language has never been understood by Fox, by music 
publishers, or by others in the music industry to determine the 
party to whom Fox pays mechanical royalties, when copyright 
to the musical composition changes hands. Instead, Fox has al- 
ways determined the payees of iuch royalties on the basis of 
ownership of copyright in the music. 

5. For as long as I have been engaged in the music in- 
dustry, it has been the practice of Fox that, when it is notified 
that ownership of copyright in a musical composition which Is 
the subject of a mechanical license has changed hands, the royal- 
ties earned after the change of < \ nership are paid to the new 
copyright owner or his designee. This is true regardless of the 
reason for the change in ownership. In particular, it is true is- 
gardless of whether that change takes place by assignment or 
by operation of law. 

6. As an illustration, when copyright ownership changes at 
the end of the first term of copyright because the owners of the 
renewal copyright assign the renewal to a new publisher, the 
standard practice Is for the new publisher to notify Fox of the 
change. Fox then contacts the old publisher to confirm that the 
change has taken place. Upon confirmation or other determina- 
tion that- the ownership of the copyright has changed hands, 
Fox then pays all mechanical royalties earned after the renewal 
to the new copyright owners, pursuant to the mechanical li- 
cense entered into by the prior music publisher. It does not mat- 
ter that the licenses under which those royalties were earned may 
have been issued long before the renewal and may name the old 
publisher; royalty payments after renewal are governed by owner- 
ship of the music copyright. 

Lewis M. Bachman 

Sworn to before me this 

day of , 1985 
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Honorable Arlen fiimcter 
Unitei tftatos G«matn 
Washington. t>.C. 20 r >10 



Hoi H t _l jBI 



Poar Senator Opocteri 



I very much approciated your courteny in permitting me 
to join Dean Fay on the panel of November 20* 1 0 8 *> at. i to 
participate in the discussion on 0. 1)04. 

I writ© to elaborate on the subject I briefly addressed 
at the hoaring — the treatment of Congressional intent in the 
HI U a Music opinions. I highlight below those portions of the 
opinions and briefs in that case which discuss Congress 1 intent, 
in enacting the Copyright Act of 1976, to accommodate a variety 
of interests. I then add a few observations about the reach of 
the Supreme Court's decision in Mills Music and about the bill. 
I respectfully request that this letter be made a part of the 
hearing record. 



Congressional intent 

Witnesses who testified at the hearing in favor of the 
bill argued that the Supreme Court had misinterpreted the intent 
of Congress In enacting the derivative works exception and urged 
that passage of the bill was necessary in order to make certain 
that the intent of Congress will be carried out. In my view* 
this ia a faulty starting point* for two reasons. First, the 
intent ascribed to Congress simply is not reflected in the 
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legislative hlatoryr H \n liiA^mirAie t«» oonoluda lint oamjau* of 
ih« bill would advanotf a »l«ai *Ahd*t« of an earlier c*tiii<j m «» ■ 
ilaoond, In Any event, I'oii'jreaa mAy At *hln Junoim* ^* suhjeot to 
the Const UuMnnAl limitations. l«1ant I f l»y the H«\|Ul«r of 
Coiiyr l.jfn * deuid* whAt the law should tit # I rr«sp»ot ive of whAi 
nay hav i.rm Intended fur the Copyright Act At ah aarlUr 
point. Ht<?ivjnl*ln<j that the uuhjeot of prior Congressional 
Intent may he of little consa<|U»nrs In the present hearing* I 
nonetheless now turn to it# almply to respond to other euti- 
mlsnlnns. Ko r the policy tnmi<>a to he con* Li* red * I refer to Mr • 
Kay'e etfltement And t«»t lnuny f which show why no change In the 
law is indicated. 

The Supreme Court found, as had the Diatrict Court, that 
Corvjreaa had not Intended to exclude mualc puhllahera from a 
continuing partlcipat ion in mechanical royalties generated hy 
pre-jtermlnat ion sound recordings prepared undar license from 
them, Inatead, both Courts concluded that a continued aharinq of 
royalties results from an attempt by Congress to balance and 
accommodate the noods and interoata of authore# publiohera and 
other ueerfli See H_llln_H«iilc| ,lnc t _ v* flnydet. 105 3. Ct, 638* 
650 n.4i, 651-52 (19B5) | 543 F. Supp. 844, 857-63 (5.D.N.Y. 
1982) , 

The District Court and Supreme Court majority painstak- 
ingly reviewed and weighed the extensive presentations made 
before Congress between 1965 and 1976 by music publiahers and 
songwriters on their respective roles and their relationship. 
Those presentations! which informed the Congress that enacted the 
derivative works exception, are entirely consistent with the 
testimony recently given by Mr. Kay. Both music publishers and 
songwriters affirmed the important function played by music pub- 
lishers In supporting creative talent and in promoting musical 
compositions. Some of these presentations were marshalled in the 
main brief for petitioner (at pages 32-35). The Supreme Court 
specifically referred to portions of this testimony In reaching 
its decision. 105 S. Ct. at 649 n.37. These presentations lent 
powerful support to the conclusion that Congress should not be 
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Wifk4 HNftfptlmi oifli «v«r\ m<>r* ijoiidMHyi fl / *'»«* A t ? 

Thorn* wtm i<f|t|i'i(H Ui« HU 1 -* M'ib(«" i1ui't**t'»n Hi 4 1 tlid Mu|H«m«u 

t'mlrt mta***! the l»ji:.4- i*«r |» ««r tlm \ { itt> A*'t, whKb Hi*V »iy 
waa It) f<wi»r .iuUi«>ra. llowi*Vnr, l hn Ugl^LuUb Mutiny uf i tin 
Ai"t an iht» [Mrttrl»H Cmiit .»n«1 majority ojilnloni .lem.nr-U f^lo 
t e vi? ,»i « no fliu:h singular purpue«. (in th« ronrr.ny, t he !«♦•) I <M i - 
tlVu ti 1 t t>r y confirm* a (\>rvjt aanlon.U rn )nUI««ii | t tim (.to* 
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participant* and 4 Congressional Intent to ci«.Uti miltahlu Ini'mi- 
tlven for all participants In tHn prurena, ?*>e l "> M . Ct . it 
61A| llrlof for Petitioner at. 17- J *> . As .Judge Wlnfuld auo'i rt.My 
nt.U«'di 

[Tho aongwr 1 1 <• r ' 0 helrnj pi hub th.it Comjrus-j 
extended tho renewal term of copyright for 1 *) 
additional yoarn for tho sole borwti of 
authors, anil Its rncapturr under tho termina- 
tion provlQlono was Intended to confer upon 
authors tho exclusive benefit of tho oxten- 
o Ion . 

It may readily be acknowledged that the 
extension period la Intended to benefit tho 
authori "tho fundamental beneficiary of copy* 
right under the Constitution." Protection of 
authors and their dependents la one of several 



In reaching the conclusion that music publishers are not 
excluded from tho scope of the derivative works exception, 
the Courts did not adjudicate the respective rol?s of song- 
writers and music publishers In tho music Industry. As 
Justice Stevens noted, *la]a a matter of fact — or of 
judicial notice — we are In no position to evaluate the 
function that each music publisher actually perforr: In the 
marketing of each copyrighted song." 105 S. Ct. at 651. 
This was a case of statutory construction, aided by findings 
on Congressional Intent- The controversy was submitted to 
the District Court on cross-motions for summary judgment 
predicated on stipulated facts; the parties agreed not to 
litigate how the Industry actually worked. See^ Joint 
Appendix at 83- For this reason, there was no factual basis 
In the record on which to dismiss mu3lc publishers as "mere 
middlemen," as did the opinion of the Court of Appeals and 
the dissent in the Supreme Court. 
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f. \. 
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Two of th«* wltn^air-i who jppf Jit #» 1 At t r I "i>» , 

D4fb.ir4 Rln^rr jjn«1 Irwin Mrp» <!r*w on th*»lr nun I n vn 1 vrwnnt I n 
th(? pr«-le^]ltlAtiv«r hlfltnry of th*» l*»7«i Ac? tS.it li, r r ** 
llminjry drafting i»fforta that pr^c^.J*^ Introduction n* * 
ContjroaB to support th*lr pooltlonn on Cong r •* 1 nn.% * 'n. nt , 
Th«y state that mufllc puM Uhrra wrr«* not to hrnwfif fr<v* th*« 



It has be*?n notoJ thjit 7 of the 1) juJjea who con i i Af t I t:i 
Mills Mu aic case ruled j'jjlnst MiUa. Such Judicial 
countlruj iii of little valufj. The law of tie lanj is th<» 
Supreme Coart wajority finds it. On the subject of Conjres 
alonal intent* the District Court opinion lo, by far, th«» 
mv.^t exhaustive analysis. The Court of Appeals opinion, in 
sharp contrast, makes little reference to what was actuary 
said by or to members of Congress. 
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exception. Since the hearing, however, another participant \n 
that process, Richard Colby, has aubmittca a statement which 
reaches the opposite conclusion. It would serve little purpose 
at this stage to survey those who worked with, or within, the 
Copyright Office as a proposed bill was prepared for submission 
to Congreus. To the extent the intent of Congress prior to 
enactment of the 1976 Act is viewed as significant in the consid- 
eration of the present bill, the legislative history should con- 
trol, rather than the varied personal recollections of what 
occurred two decades ago. See also 543 F. Supp. at 863-67 (find- 
ing no meaningful support in the pre-log i slat i ve history for the 
songwriter's heirs' position). 

This subject of Congressional intent should not be con- 
cluded without reference to the language of the derivative works 
exception. The Supreme Court majority, as well as the District 
Court, attempted to read and construe the words of the exception 
as written, without: torturing them. 105 S. Ct. at 646-47; 543 P. 
Supp. 853-55. The Court of Appeals and the Supreme Court dis- 
senting opinions embraced policy arguments, with far less con- 
sideration of the actual words enacted. In the end, perhaps the 
clearest indication of Congressional intent corned not from the 
legislative history buV from the legislative directive — the 
statute itself. And the plain words of the statute enacted in 
1976 — in sharp contrast to the language now offered to amend 
the law — support the continued sharing of royalties. 

The Reach of Mills Music 

Some of the witnesses who testified in favor of the bill 
argued that, unless Mills Music is overturned, the termination 
right will have been rendered ineffective. The argument fails to 
measure the true reach of either Mills Music or of the derivative 
works exception. 

The 1976 Act gives an author and his heirs a valuable 
right upon termination: to regain control over the copyright for 
all future exploitation. But this reversionary right, by its 
specific terms, Is made subject to an important limitation — the 
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derivative works exception. With ronpoct to pro-termination 
derivative works made by another, an author's corapenaatlon la not 
to be enhanced upon exorcise of the termination right; the status, 
quo is preserved, oven IC It reflects an Improvident grant by the 
author. Thus, It lo undisputed that IE an author conveyed to a 
motion picture producer the screen rights In a novel foe a one- 
time lump sum payment, tho author and his heirs will receive 
nothing more upon termination — no matter how successful ut 
long-lived the motion picture that was made from the novel. This 
Is how tho exception was Intended to work. See 543 F. Supp. at 
861-62. 

It Is Important to emphasize that Hills Music does n't 
bear on the primary riqht encompassed by termination: tho recap- 
ture of a copyright for purposes of future exploitations. The 
author who long ago conveyed motion picture rights In his novel 
for a lump sura will still regain the sequel or remake rights, 
even though he can never renegotiate his deal with respoct to 
a pre-tormlnatlon motion picture made from his novel. A song- 
writer who all along has received 50 percent of the royalties 
generated on sound recordings licensed by a music publisher will, 
after termination, have complete control over new sound record- 
ings. Additionally, the songwriter gains control over new print 
use's of the song. Thus, It Is Inaccurate to suggest that, unless 
Hills Music Is reversed, the termination right is of no value. 
The legislative history and the language of the exception show 
that the derivative works exception was a l*ml tat Ion on the right 
of termination, and that the benefits to an author upon termina- 
tion come from new uses of his work, not from pre-termlnatlon 
derivative works. 

Had Mills Music — as grantee of the copyright In "Who's 
Sorry Now" from Ted Snyder — Itself made sound recordings, under 
the derivative works exception Snyder or his heirs would not have 
the right to renegotiate the terras of the deal with Mills 
Music. By the sarae token, where the initial grantee has sub- 
licensed the right to raake a derivative work, the author has no 
right to Increased Income from utilization of the pre-terminatlon 
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derivative work beyond the terms of hia grant undor which that 
derivative work was made. Thero la no baols In the legislative 
hlatory to auggeat that Congress intended any other result, 105 
S. Ct. at 645, 649-50. On the contrary, the otandard practice of 
the muolc industry — Illustrated by Mills . Mus lc — does not 
present the type of "unremunerat ivc" transfer the termination 
right was Intended to remedy, jSee Brief for Petitioner at 44- 
45. At all times, both before and after termination, the author 

or his heirs) receives 50% of the royalties derived from the 
utilization of sound recordings licensed by the music publisher.* 

Perhaps recognizing that the 50-50 arrangement of the 
music industry does not provide a compelling case for remedial 
legislation, several of the witnesses who testified in favor of 
the bill referred to the effect of Mills Music outside of the 
music industry, it was suggested certain authors would — in 
other situations — be severely prejudiced. But these sugges- 
tions reflect overstatements. 

Again, to the extent an author makes a grant to the 
utilizer of a derivative work ( 3UC h as the motion picture pro- 
ducer), the termination right does not undo the author's grant. 
Mills Music has no bearing on that situation; the proposed bill 
would not help the author. Mills Music only appli-s wh*n an 
author conveys a copyright or rights thereof to a grantee >,ho in 
turn sublicenses the right to create and utilize a derivative 
work, such licensing occurs routinely in the music industry, 
where routinely the author's share of the royalties is 50%. No 
specific examples have been, as yet, offered which reveal an 
author being disadvantaged by an unremunerative grant in a situa- 



2?!Ji.iSS g a £i° n haS been made that 5 °- 50 was not th * standard 
practice The arrangement in H ills Mu sic, portrayed in the 
stipulated facts as standard, provided for the even division 
S£ ^°yfi tles between the publisher and each of the three 
songwriters. 543 P. Supp. at 847. Th lS standard practice 

5" siSt&'raii. 60 congces3 ln the past - ^ Brief 

In his statement, George David Weiss states that the gross 
royalties received by Mills Music from "Who's Sorry Now- for 
the years 1970-80 were $142,633, in fact, Mills convened sol 
at 35? r °y altle s to ^e songwriters. See. Joint Appendix 
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t- lon that lo covered by Ml Ho _ Muni c and would bo covered by the 
bill. 

To leglolato In order to remedy unopecifled ovi lo out- 
olde the music industry ooemo hardly warranted, especially when* 
the bill could create new uncer ta Int loo. Af. construed by Mills 
Music, the 1976 Act preserves the otatuo quo v- 1 1 'i ruopect to the 
utilization of pro-terraina t ion derivative worko; granto made by 
authors and sublicenses made thereunder are unaffected by ter- 
mination. On the othor hand, the bill, if enacted, would super- 
sede portions of contractual relationships, leading to per .aps 
il.jgical results. Seo 105 S. Ct. at 647.* 

Those urging the bill's paosag • should be expected to 
present a more detailed depiction of actual multiple grant 
arrangements outside the music Industry that are implicated by 
Mills Music and that would — and should, for policy reasons — 
bv. affected by the bill. If the status quo is to be undone, the 
consequences should be unde r stood in advance . Proposed leg is la- 
tion that would transfer "all royalties" to an author could wreak 
havoc where multiple arrangements were made for allocations of 
royalties, particularly if the new law required a differentiation 
among the roles played by participants in the creation of a 
derivative work. The words "middleman" and "entrepreneur" have 
been projected in the Mills Music litigation and in this hearing 
in an effort to define who, from the author's point of view, 
should be excluded from a sharing in royalties. But if actual 
arrangements in the entertainment industry are examined, it is 
most likely that the proposal to depart from the status quo — in 



The decision of the Supreme Court was based, in part, upon 
the interrelationship between the contractual arrangements 
entered by Snyder with Mill3 and those of Mills with record 
companies {the latter being ~ so-called "Harry Fox 
license"). The Court found that continued payment of any 
royalties to Snyder's heirs defended on the continuation of 
both agreements. 105 s. Ct. a". 647-48. Mr. Weiss contends 
that the Supreme Court misconstrued how the Harry Fox license 
should be read to conform to industry practices; he argues 
that, even if the Snyder-Mills grant is extinguished, the 
record companies' payments would f,ow to the Snyders. This 
precise argument now made by Mr. >;eiss formed the sole basis 
of a petition for rehearing submitted to the Supreme Court; 
the petition was denied without dissent. 
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•> r r to dony royalties to "middlemen" and "ontropronouro" — 
waulil riiso a hoot of iaouos and potential 1 1 1 igat lono. nco_ 
Driof for Petitioner at 31-32 (discussing impl lcat lono of deci- 
sion to motion picture and book publiohing induatrioa). 

Conclusion 

in aura, 1 respectfully submit that tho legislative 
history, properly weighed and evaluated, does not reveal oithor a 
o i nglc-mi nded intention to favor authors to tho detriment of all 
other participants in the creative process or to dony music pub- 
lishers tho benefit of tho derivative works exception. For thio 
reaaon, music publishers do not bear any burden of showing that 
the proposal to revorsc Mills Music is unfair or unwise. 
Instead, the most appropriate question is whether, in light of 
the lengthy and deliberative process that led to that package of 
accommodations known as the Copyright Act of 1976, Congress 
should now rewrite one small portion of the law and disadvantage 
music publishers, in order to redress inequities that remain 
unprover and without consideration of the potential consequences 
outside >hc music industry that remain undefined. 

Respectfully yours, 
Michael S. Obcrman 
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Mr. Deutsch. Senator, I am not going to extend this hearing, 
other than to say we have covered this fully in our presentation to 
the committee. It is not the congressional intent, but lacts oi the 
music publishing industry, which the Supreme Court raised on its 
own, never covered in our briefs, but that is more fully covered in 
our submission to the committee. 

M h r ai WEiss* Finally, I would like to say that if we are talking 
about Judge Weinfeld, we must also recognize that 7 out ol the id 
honorable judges were on our side. 

Senator Specter. Thank you all very much. 

[Whereupon, at 11:02 a.m., the subcommittee was adjourned.] 
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Additional Submission** for n; ^cord 



RICHARD COLBY 
ATTORNEY 
19653 Valdcz Drive 
Tarzana. California 91356 
(818) 996-7217 

November 20, 1985 



Senator Charles McC. Mathias, Jr. 
Chairman, Subcommittee on Patents* 

Copyrights and Trademarks 
Ccrrmittee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

Dear Senator Mathias: 

I am honored to accept your invitation to submit this Written 
Statement of my views in connection with the Hearing to be held by the 
Subcommittee u\ November 20, 1985, on S. 1384 (99th Cong. 1st Sess.) , 
the proposed Copyright Holder Protection Act introduced by Senator 
Arlen Specter on June 27, 1985. The Bill would prospectively reverse 
the rule in Mills Music, inc . v. Snyder, et al ., 105 S. Ct. 638, 
224 USPQ 313, 53 U. S. Law Week 4035, by adding subdivision (7) at the 
end of Section 304(c) (6) of Title 17 of the United states Code, the 
Copyright Act of 1976, P.L. 94-553, 90 Stat. 2541-2602, as anended. 

Section 304(c) (6) (A) and new subdivision (7) would together read 
as follows: 



304(c) (6) (A) . A derivative work prepared under the authority 
of the grant before its termination may continue to be utilized 
under the terns of the grant after its termination, but this 
privilege does not extend to the preparation after the 
termination of other derivative works based upon the copyrighted 
work covered by the terminated grant. 



(7) Notwithstanding any other provision of law, where an 
author or his successor, as defined in subsection (c) (2) , 



(153) 
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hflu exorcised a right of termination purmwtnt to U\ln section 
and a dorivativo work continues to bo utilized pursuant to 
uubucction <c) (6) (A) of this uection, any right to royalties 
from tho utilisation of tho dorivativo work shall revert to 
tho person exercising tho torminatk* right. 

I am generally aware of a similar Dili pending in tho House of 
Representatives, II. R. 3163 {99th Cong. } cl Sess., August 1, 1985) by 
Congressman Howard L. Dorman of California. I will have occasion in 
this Statement to refer to Mr. Do man's remarks, as reported in tho 
Congressional Record when introducing his Bill. 

I am a member of tho California and New York Bars; Adjunct 
Professor of Low at Pepper dine University School of Law, Malibu, 
California; Chairman of the Copyright Ccmmittoo of the Intellectual 
Property Section of the state Bar of California; Chairman 1982-85 of 
various Copyright Subcommittees of the Patent, Trademark and Copyright 
Section of the American Bar Association. 1 have formerly been employed 
in the Legal Departments of various motion picture companies, music 
publishing and record companies, and a broadcasting company, but am 
semi-retired at present. 

I am not acting on behalf of any organization with which 1 am or 
have been associated. I am submitting these views solely in my 
personal capacity, at the invitation of the Conrnittee. I attach to this 
Statement a three page list of my Published Writings, including, at 
items 8 and 20, my Written statements and Testimony before the House 
Committee on the Judiciary in 1963, and before Senate Committee on the 
Judiciary in 19 A2, on the drafting of the Copyright Act of 1976, and 
on a Bill, S. 2044 (97th Oong. 2d Sess.) which would have amended the 
1976 Act. 

I believe that Mills Music v. Snyder was correctly decided by the 
Supreme Court on January 8, 1985. I will assume that the Committee is 
familiar with the 5*4 Opinion for the Court by Justice Stevens and with 
the Dissenting Opinion by Justice White. I shall also omit any comment 
at this tine on the language of the Bill, although I have some doubt 
that the words "shall revert" are satisfactory with respect to the 
"royalties" or payments that would otherwise be made by contract — 
the "grant" referred to in section 304(c) (6) (A) . 

I also expect that the witnesses before the Committee, and other 
Written Statements being filed with the Committee, will adequately present 
legislative arguments supporting or opposing s. 1384 or supporting or 
opposing the Opinions in Mills Music v. Snyfer , on legal and business 
grounds. 

Rather, I hope in this statement to present useful views based on 
my participation in the development of the Copyright Act of 1976 
("1976 Act") during the early years of that development during 1962 
through 1965, and based on my experience in the years I have practiced 
law under the 1909 Act and the 1976 Act. 

I shall first address the "original intention" of the drafters of 
the 1976 Act. As noted by Congressman Herman at pages E 3783*3784 of the 
daily Congressional Record for August 1, 1985, Barbara Ringer, Register 
of Copyrights at the time of the final drafting and enactment of the 
1976 Act, testified about Mills Music v. Snyder at the Hearing in April 
1985, before the Senate subcommittee an Patents, Copyrights and Trademarks. 
Ms. Ringer said in part that: 



The Mills case is rot what Congress intended, 
and ... it repreaaits a windfall for publishers 
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at tho oxjjenno of authors and tlv>ir (Twill ten «.« 
'lt\o tiuprcmo Court decision uoriously undorcutJi 
what Congress intended and deprived authors ot 
benofitii that are rightfully tholrn. 

Ma. Ringer also submitted a Written Statement of tor that Hearing in 
whidi oho writes thati 

It io no oocrot that I was tho author of t2i*« 
provioion in question* in Uw nenoo that it wa/J 
ny pen that drafted tho lanrjuaqo, The cvntcnt 
of tho termination provisions had been hasw»rx>d 
out following lengthy debates and discussions, 
although tho conpromiscs had been reached and 
the issues effectively settled before Congress 
took up the question of general revision of 
tho copy Tight law in formal hearings, 

l\a one of those who participated in those nee tings and Hearings in 
which the termination provisions "had been hanmored out following lengthy 
debates and discussions (at which) the carpromiscs had been reached and 
tho issues effectively settled," perhaps I can offer sano light on tho 
underlying legislative history and intent of Congress, 

My views in this regard have previously been published in port in 
my article entitled Helen Souaa flbert, Mary Baker Eddy and Otto Harbach — 
Trie Road to a Copyright Term of Life Plus Fifty Years, 6 Ccnmunications 
and the Law 3 (No. 3, June 1984), also published in 10 New Matter 2 
(Journal of the Intellectual Property Section ot the State Bar of 
California, No. 1, Spring 1985) . I attach a reprint of ny article for 
inclusion in the Transcript of this Hearing, for the convenience of tho 
Ocmmittee. 

The heart of my understanding of the intent of the Congress is that 
the " status quo " should be maintained with respect to all contractual 
arrangements affecting tKe g^t3nued~uti llzation of " the appUcable 
derivative work , be it a sound recording or a motion picture — "under 
the terms of the grant," 

lhis analysis is ably set forth in the Briefs for Petitioner Mills 
Music to the Supreme Court: Main Brief at 47, Reply Brief at 3, 5, 7 
(in footnote 4) and on page 10. 

In my opinion, the 94th Congress which passed the 1976 Act had the 
same intent as the 87th Congress which adopted P.L. 87-668, the first 
Copyright Term Extension Act of 1962 . This intention was expressed in 
the House and Senate Reports supporting P.L. 87-668, quoted at length 
in ny Helen Sousa Abert article to the effect that: 

Existing contractual arrangements ... will not be iirpaired by 
this interim extension; the status quo will be maintained for 
all persons having an interest in these copyrights, H.R. Fep. 
No. 87-1742 at 2 (1962). 

The Report of the Senate Judiciary Cbnmittee, Sen. Rep. No. 87-1888 
at 2 (1962) is to the sane effect. 

lhis intention as to the 1976 Act was noted in Justice Stevens 1 Opinion 
for the Court in Mills, Mosic v. Snyder , at the text of his Opinion 
accompanying note 40: 

The "terms of the grant" as existing at the time of termination 
govem the author's right to receive royalties; those terms are 
therefore excluded from the bundle of rights that the author may 
seek to resell uninpeded by any all-advised prior ccmmitinent. 

Thus, I conclude that the "original intention" of the 94th Congress 
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w»m thn Hfinii <ui that of thn fl'/th CViiv.immi, And, iumjkkM fully, t luit IkiiUir. 
lUn<M»r , « luuhinU^nillriM of th«> "cnn>nuiiMMH 1wuuu>iihI mil r « M t« «vi ti ( | lmvithy 
(HMton and riincuntitomj" in "oivo on which nxuMMhlu nuruln nuy w,iU illfioi 
to quito tj w Court of /\|ipoflWi in thiu tvwo, 720 l\ 2d 733 , 735. 

I will conclude thiu fitntmunt with a brtnf ix«im«nt on currvnt; 
practical, rtu I unJctmtnnU than, jn Uw notion |>ictmn induntty <w to 
tho art inning distribution of midi dorivativu workn, rUnai tho Mill, 
M, IJ'M, v Id nffoet all fonrw of dnrlvativu works, including notion 
ptctuioM, .*nd not only round rocordingu wtilcii mo tho uubjoct'of Mil in 
Mti'ilc v. ^nydor. " 

>ty general views, riwna^ijcU bolow, on tho continuing dintribution 
' 'lerivntivu works are to bo not forth in niy now article entitled: 
iWUJKR Revisited: "Hear Window," Ooijyriqht Kovoruionu, Renewals, 
Tuniunations, Derivative Works and Fair Uao, being published in tho 
Mirch 1906 idsuo of PcMw"Uno Uiw Ravicw. When publiulvxi, I will be 
pleased to noncl a reprint to you for tho uso of tho Caimtttec. 

TT>e 1963 Hearings of tho Panol of Copyright Consultants to tho 
library of Congress reflect tho industry practices being addressed bv 
this legislation, including my testimony at the 1963 Hearings cited at 
fcotnoto 73 of the C^inion of tho District Court in this caso by Judqe 
Edward WoinfolcJ, 543 F. Supp. 844 at 860, also quoted in Copyright Uiw 
Revision Part 3 at 278-81 (a 1964 Print of ilouso Committee on the 
Judiciary); also sea Culby, Some Essentials in Copyright Fe vis ion for 
Motion pictures, an Address to the American Dor Association section of 
Patent, Trademark and Copyright Law, 1963 Section Proceedings 72, and 
11 Bulletin of The Copyright Society of tho U.S.A. 19 (1963). 

TTiat the "Exception" clause in question was meant to impact motion 
picture derivative works, see the discussion in footnote 34 of Judge 
Woinfold's "characteristically thorough opinion" at 543 F. Supp. 844 
at 852-853, 720 F. 2d 733 at 734. Experience also teaches that a notion 
picture grant from an author may be reassigned, perhaps several tines 
depending on financing arrangements, to the ultimate producer of the 
tvoU yn picture derivative work. Each motion picture rights- assignor may, 
and will frequently, invest heavily of its money and creative talent to 
help get the project on the screen. Those intermediate and usually very 
complex financial arrangements (sometimes called turn-around arrangements) 
need not directly concern the author of the underlying novel or play or 
script, who looks to his original two party contract (whose payment 
obligations may have been assumed by the subsequent assignees.) 

This is as camion a situation in the motion picture industry as in 
the music publishing and record manufacturing businesses . See the 
discussions of these relationships in judge Weinf eld's Opinion, 543 F. 
Supp. 844 in note 88 and 862 and 863, and in the Opinion of the Court 
of Appeals for the Second Circuit in this case, 720 F. 2d 733 at 742. 

That the results argued for, and proposed in S. 1384, could lead to 
unintended results, soe M. Niimer, 3 Nimmsr on Copyright section 
11.03 (B) at page 11-18.5 (1985), and Professor Nimmsr's Bi ef to the 
Second Circuit Court of Appeals in this case on behalf of National Music 
Publishers Association as Amicus Curiae at pages 10-11. 

in Mn 1 ! D u d -° Cnc1 ^ 33 ? id Jud 9 e Weinfeld, that the result achieved 
in Mills^sic v . Snyder should not be upset as being fully cc^Stent 
with the policies ieflected in the toisStuticn, "to eneouraS^te 
production and disseminaUon of artistic workTfbr^^rS m£lic 
good" (citations omitted), 543 F. Supp. 844 at 862. P 

Respectfully yours, 
Richard Colby 
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'PublislmiK Corp, 

A tlwthnii.iiy of Ooliiiulti.i »'» tiiiiu. ItKtii'.liU'S !m 



HuMonl t ttwift 

VlCMhDhllhMH 



December 10th, lUHfi 



Honorable Arlen Specter 
United Stiitcs Semite 

Washington he 'jo&iu 



Ki:i B.I384 



Dear Senator Hpccten 



As the Vice* President of Mills Music Ine.i one of Ihc parties to the Mills v. Snyder ruse, 
I regret thnt longstanding business trnvel commitments made It Impossible for me to attend 
the recent hearing In WnsMngton on K.KlrU, I would welcome the opportunity to testify 
nt any future henrings which may take place, However, having rend the viiriuus statements 
which were submitted to t lio Committee. I do feel it necessary to express several tonunents 
of my own in this letter, 

1 continue to believe, as I did tit the outset of the Mills vs. Snyder litigation, thnt the position 
of a music publisher ns ti result of the Supreme Court decision is entirely consistent with 
the moral balance nnd the compromise of economic interests developed by Congress in 
the X 97(1 Copyright Aet, 

The pejorative reference to music publishers rs mere "middlemen" is a distortion of the 
realities of our industry. It overlooks the fact thnt the publishers still nre the ones who 
incur the financial risk ami absorb all expenses nnd overhead In the publisher's share of 
income derived from copyrights. Yet we share gross receipts in virtually all cases on a 
50 - 50 basis with our composers and authors. We accept this and recognize it as tnc nature 
of our business. It is still the music publishers who have the obligation and tho expertise 
to evaluate new music and to guide that music and Its composers and authors Into the most 
productive creative and commercial channels, and thus exercise the business responsibility 
vested in them by the creators of music. 

To paraphrase a popular television stockbroker commercial »"We the music publishers make 
our money the hard way - we earn it!" 

It is certainly not the purpose of this letter to attempt to rebut item by item the comments 
raised at the hearing by persons having other points of view. However, I must comment 
on a statement made by Mr. George David Weiss . He accurately stated that Mills Music 
hns experienced a scries of corporate parental changes, and presently, through Belwin Mills 
Publishing Corp., is owned by Columbia Pictures Industries Inc. 



1776 Broadway New York, n.y. 1O019-999B 
Telephone: 212 245-1100 
Telex: 423665 

Cables BELMILPUB-New York 
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Mr. VWln' htwtriut'nl iittuiuptud In c'pnvny (t netfnUVO context l<» Mich corporate uvulutUm*. 
the o ii hp li pnvWely the opposite, With tin executive mid profr«t»ionhl xUff totally 
dttiiMltod to tho continued promotion and use of catalog materia) and our urvnt ratals 
standards of the past Ml years, we aro in a fur better position today than In iloeados paxt 
to fulfil the expectations of our composers and authors. The corporate xtrenuth mid Industry 
position of ii major International production and marketing organization cannot be glossed 
over In Ah attempt to convoy the Impression that the oh) days were tho best days. 
1'crsonnlly, I l.«ve welcomed the entry of this company Into the Columbia Picture* family, 
und the opening of new pathx of mtudc uso In the television und motion picture Industries* 

Just in ft brief example, one of the first supportive acts to follow the Columbia Picture* 
acquisition of Itelwln Mill* was the development of a budget for production of a sampler 
record album containlig Iflt) of tt «• fop hits from the llelwln Mill* catalog - HU of which 
ari cntnlog standards! This sampler album will bo circulated to muiic userx and music 
derision milker* In nil field* of ti n entertainment Industry, for the purpose of expanding 
und generating commercial Usivs of the catalog. 

Ah wc pointed out In our brief to tho Supreme Court, tho essence of tho derivative rights 
cliiuse of the 1976 Copyright Act was a recognition of the necessity and desirability of 
ii reconciliation and compromise between the conflicting Interests of tho publishers, film 
producers *nd owt<*r users and the composers, authors and their families. That Is the hen * 
of the mat ten a compromise of economic Mterosts and a recognition of the part that ha* 
been played and will continue to be played Ly n o economic participants. 

The publishers «n« not pensive u'Kiole.nen nor robber barons and tho composers are not 
greedy or maltreated victims. Wo are all part of e*i Industry that requires as much effective 
Interplay as possible amongst the creators air 1 the professionals, especially in this d«y and 
ago of illegal appropriation and elcctronio thievery of copyright-protected materials. 

V. vcryonc has a part to play In the pattern r t success. Wc will continue to play our part 
as we have for over 50 jears In the creation an . « nhunccment of popular music. 

Thank you for your na.ieni consideration of th*»s» comments. I respectfully ask t hat this 
letter be Included in hearing record. 

Respectfully' your., 




liurfon L. Litwin 



M.Uvh 



( ) 
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